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Introduction

No Bark, No Bite, No Point.

The Case for Closing the Federal Election
Commission and Establishing a New System for

Enforcing the Nation’s Campaign Finance Laws

Introduction

The Federal Election Commission (FEC) is beset with a constellation of problems that has
resulted in its failure to act as a “real law enforcement agency.”” Among the major reasons for
this failure are the ineffectual structure of the Commission, the politicization of the appoint-
ment of commissioners, and congressional interference with the agency.

In the fall of 2000, Democracy 21 Education Fund initiated PROJECT FEC to develop and
introduce into the national debate a new and comprehensive approach for effectively enforcing
the nation’s campaign finance laws.

The effort was undertaken in response to the widely acknowledged failure of the FEC to
enforce existing campaign finance laws, and in recognition of the fact that no campaign finance
laws — whether existing or proposed — are likely to achieve their goals if not effectively enforced.

While there have been various proposals pending for addressing virtually every other aspect
of the campaign finance agenda, a comprehensive proposal for solving the campaign finance
enforcement problems has not been under public discussion.

"To develop a proposal and promote a national discussion of the enforcement issue, Democ-
racy 21 Education Fund established a blue-ribbon citizen task force composed of some of the
nation’s most experienced and respected campaign finance and law enforcement experts. For
more than a year, the members of the bipartisan PROJECT FEC Task Force have brought a
wealth of experience in law enforcement, campaign finance laws, and codes of ethics to the task
of analyzing existing enforcement problems and developing a new approach for effective
enforcement of the federal campaign finance laws.

Among the 14 members of the Task Force are a former Democratic Deputy Attorney Gen-
eral of the United States and a former Republican Chairman of the FEC; a former Democra-
tic Attorney General of Massachusetts and a former Republican Attorney General of Rhode
Island; the Executive Director of the New York City Campaign Finance Board and a former
Executive Director of the Los Angeles City Ethics Commission (two of the country’s most
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highly regarded campaign finance enforcement bodies); and two former chairmen of the Amer-
ican Bar Association’s Committee on Election Law, Administrative Law Section. (See page 3 for
a list of the PROJECT FEC Task Force members and their professional affiliations.)

The Report

The analysis and recommendations of the PROJECT FEC Task Force are set forth in this
report, No Bark, No Bite, No Point, which makes the case that the FEC has failed to carry out
its enforcement responsibilities and should be replaced by a new enforcement body.

Part I, “WHAT’S WRONG WITH THE FEC,” summarizes the fundamental problems with
the FEC, and the central role the agency has played in creating and perpetuating campaign
finance problems.

Part II, “RECOMMENDATIONS,” sets forth the proposal of the PROJECT FEC Task Force for
solving these problems. The proposal incorporates five foundational principles:

1. A new agency headed by a single administrator should be established with respon-
sibility for the civil enforcement of the federal campaign finance laws.

2. The new agency should be independent of the executive branch.

3.  The new agency should have the authority to act in a timely and effective man-
ner, and to impose appropriate penalties on violators, including civil money penal-
ties and cease-and-desist orders, subject to judicial review. A system of adjudication
before administrative law judges should be incorporated into the new enforce-
ment agency in order to achieve these goals.

4. A means should be established to help ensure that the new agency receives ade-
quate resources to carry out its enforcement responsibilities.

5.  The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

Part III, “CASE STUDIES,” sets forth in greater detail the problems with the FEC, and the
case for closing the agency, that are summarized in Part L.

"The Task Force members recognize that there are different philosophies and views about the
laws that should apply to the financing of federal elections. While Task Force members support
reforming the federal campaign finance laws, they do not necessarily support the same reforms.

The Task Force study and recommendations, however, are not about the substantive provi-
sions of the campaign finance laws. Rather, they reflect the Task Force view that whatever the
campaign finance laws are, they need to be effectively enforced in order to achieve their goals.
The Task Force recommendations are based on the view that the campaign finance laws are
not being effectively enforced today and that a new enforcement system is essential to enforce
the existing laws or any new laws that may be enacted.

Acknowledgments
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What's Wron

With The FEC:

The Case for Closing the
Federal Election Commission

“Anyone intent on circumventing the law runs little visk of detection.”
— DAvib MasoN, CHAIRMAN, FEDERAL ELECTION COMMISSION
USA Tobay, MArcH 19, 2002

Since the creation of the Federal Election Commission (FEC) in 1974, it has been called

many names:’

* “toothless tiger”

* “toothless dog™

® “pussycat agency””

* “watchdog without a bite”®
* “muzzled watchdog™
* “wobbly watchdog”®
* “weak, slow-footed and largely ineffectual
* “more of a dithering nanny than the tough cop it was supposed to be”"
* “FECkless™"

* “designed for impotence”"

® The “Failure-to-Enforce Commission”"

* “The Little Agency That Can’t.”"

Established to administer and enforce the federal campaign finance laws, the FEC is wide-
ly regarded as a failure. Ironically, the same issues that gave rise to its establishment — particu-
larly the lack of effective enforcement of then-existing campaign finance laws — are at the heart
of today’s concerns about the FEC. (See “A Brief History of the FEC” on page 7.)

The FEC is viewed as a weak agency, structured by Congress to be slow and ineffective,
composed of commissioners whose appointments are tightly controlled by the Members of
Congress and political parties they regulate, and hobbled by a chronic lack of funds.
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A regulatory regime is, in the final analy-
sis, only as good as its means for enforcement.
A system of laws, however well crafted, will not The FEC is viewed as a weak and
work if the laws are not effectively enforced.

Nowhere has this been clearer than in  ineffectual agency, structured by
the federal campaign finance system: the fail-

ures of the FEC have severely undermined Congress to be slow and

the effectiveness of the nation’s campaign

finance laws. ineffective, composed of
A 1990 study of the FEC conducted by

award-winning investigative journalist Brooks commissioners whose

Jackson noted the consequences of this

enforcement failure: appointments are tightly

The FEC’s weak enforcement has made controlled by the Members of
the campaign finance laws a fraud on

the public. Such sham reform not only Congress and political parties
breeds contempt for those laws among

the lawmakers themselves, but also pro-  they regulate, and hobbled by a
duces in turn contempt among the vot-

ers for politicians and the political chronic lack of funds.
process. This should not be surprising,

since even the most honest candidates, seeing violations by their opponents going
unpunished, feel tremendous pressure to cheat. This leads to a competitive cycle
in which a loophole opened by one side is widened by the other, so that eventual-

ly there is little left of the original intent of the law.”

The federal campaign finance laws are, all too often, not taken seriously by candidates, par-
ties, donors, and, increasingly, the public. The regulated community has less and less incentive
to comply with campaign finance laws because the participants in the system believe that those
laws can be violated with virtual impunity.

The conventional wisdom — borne out by experience — is that a violator will not get caught
by the FEC; or, if caught, the agency will have insufficient resources to pursue an investiga-
tion; or, if pursued, the investigation will take years to complete; and, in the end, even if a civil
penalty is ultimately imposed, it will be little more than a minor financial annoyance that fails
to rise above the “cost of doing business.”

Given these circumstances, the threat of any real enforcement sanctions that would compel
compliance with the law are viewed as speculative and remote at best, when balanced against
the financial and campaign pressures on candidates and parties to evade or ignore the law for
political advantage. Former Senator Robert Kerrey (D-NE) made this point when he said:

If I win an election by accepting illegal campaign contributions, the FEC, one of
the most toothless organizations I've ever come up against, might levy a $50,000
fine on me three years after the fact.

You know, I can raise that in a single night in a campaign event. So that’s hardly
what I would call a deterrent against illegal behavior . . . on the part of the politi-
cian soliciting [improper funds]."

No Bark, No Bite, No Point. .=%
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Former U.S. Representative Tony Coelho (D-CA), a key Democratic fundraiser while in Con-
gress, has said: “There’s no fear of the FEC because by the time it gets there, elections are over
and there’s not much it can do. You may pay a fine, but you’ve won the race and it’s over with.”"”

Reflecting on the same reality, Representative Christopher Shays (R-CT) noted, “We have
developed a philosophy that says, break the law, break the spirit of the law, don’t abide by the
regulations — and pay the fine.”"®

In one area — administering the disclosure laws — the FEC is viewed as having effectively
carried out its responsibilities. The agency is widely credited with doing a good job of ensur-
ing that campaign finance information is made available to the press and the public. But the
FEC’s success here only highlights by contrast its more general failures in enforcing and
administering the campaign finance laws.

When FEC Chairman David Mason recently said that “anyone intent on circumventing the
law runs little risk of detection,” he sent a clear message to the regulated community that it
faces no real enforcement by the FEC of the new campaign finance law. He also clearly demon-

strated why a new approach to enforcing the law is essential.

Three Major Problems with the FEC

Among the host of problems with the FEC, there are three major systemic issues that have

severely undermined the agency’s effectiveness:

1. The FEC was structured to be ineffective.

It has been said that if the FEC was a car, Congress lavished attention on the brakes and

A Brief History
of the FEC

The Federal Election Commission (FEC)
was created in 1974 specifically to remedy
the lack of effective enforcement of feder-
al campaign finance laws.

Laws to regulate the money in federal
elections were first enacted by Congress in
1907 and 1911. They included disclosure
requirements and a ban on corporate con-
tributions. These laws were strengthened in
the Federal Corrupt Practices Act, passed in
1925, which required political committees
active in two or more states to file quarter-
ly financial reports in non-election years. But
this law did not mandate publication of the
reports, nor that the public was entitled to
access them, nor did it ensure that reports
would be accurate or even filed at all.

There were no provisions for enforce-
ment.’

- = -

Congress designated that the Clerk of
the House and Secretary of the Senate
receive and keep disclosure reports from
House and Senate candidates, but gave
neither office any enforcement power.:
Indeed, the law was little more than a
suggestion for voluntary disclosure: the
House clerk testified in 1924 that “[i]t is
not for me to say whether an organiza-
tion, politically active, comes within the
purview of the law or not. That was for
the officers of such associations to deter-
mine.”: One researcher at the time said
the reports were “so carelessly drawn as
to be valueless.”*

Weak Laws and
No Enforcement

By the 1950s and 1960s, little had
improved. The disclosure reports were only
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largely ignored the engine. As has been wryly noted, the FEC is really one of the great

success stories of Washington since it is the weak and ineffective agency that Congress

intended it to be.

[t has been said that if the FEC
was a car, Congress lavished
attention on the brakes and

largely ignored the engine.

Leading up to the FEC’s birth in 1974, many
Members of Congress feared that this
enforcement agency would become too pow-
erful and ferocious. Representative Dawson
Mathis (D-GA) warned: “We are going to set
up a bunch of headhunters down here who
are going to spend their full time trying to
make a name for themselves persecuting and
prosecuting Members of Congress. ... Mem-
bers had better watch their heads once the
Commission is established.”"

"To ameliorate these fears, Congress structured an agency with a cumbersome enforce-

ment process, an inability to find violations, and a system for deadlocked decision-

making on key issues. To a large degree, Congress designed the FEC to fail as an

enforcement agency.

The FEC is composed of six members, no more than three of whom can be members of

the same political party. In practice, this has meant that the agency has had three Repub-

licans and three Democrats as commissioners.

sporadically available to scholars or
researchers at the discretion of the House
Clerk and Senate Secretary. A researcher
in 1960 wrote that the reports were “gen-
erally of little value.”s

Nor was there any enforcement. There
was only one case ever brought under
the Corrupt Practices Act disclosure
requirement, and that case resulted in
an acquittal. In 1969, the House Clerk
sent the new attorney general, John
Mitchell, a list of committees that had
failed to file a single report during the
1968 elections, including 107 congres-
sional committees that had violated dis-
closure requirements. In 1970, the Justice
Department announced that it would
take no action.

Investigative journalist Brooks Jackson
in his study of the FEC summarized the
failure this way:

For nearly half a century, an earlier
disclosure law, the 1925 [Federal] Cor-
rupt Practices Act, had proved to be
a failure. Candidates got around it
with ease, using such gimmicks as
unregulated campaign committees in
the District of Columbia. One of the
most criticized features of the old act
was its nearly total lack of enforce-
ment machinery; Senate candidates
filed their reports — such as they were
— with the secretary of the Senate,
and House members filed theirs with
the clerk of the House. Any optimists
who expected tough enforcement
were disappointed; congressional
employees weren’t in a position to
quarrel with their bosses. In practice,
many lawmakers simply ignored the
law. Campaigns were financed in part
with unreported cash that lobbyists

No Bark, No Bite, No Point. =%
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This has been a recipe for stalemate and inaction on key questions. While on most mat-
ters the commissioners have reached majority votes, on important questions the votes all
too often have been cast on a partisan basis, resulting in 3-3 deadlocks. The deadlock
problem is compounded by the requirement, written into the FEC’ statute, that the
affirmative votes of four members are necessary for the agency to act. Thus, 3-3 ties
result in inaction.

Examples of such deadlocks include:

The Georgia run-off case — In 1993, the Democratic Senatorial Campaign Committee
(DSCC) filed a complaint alleging that the National Republican Senatorial Committee
(NRSC) violated the limit on coordinated party expenditures by making expenditures in
connection with a run-off election in the 1992 Georgia Senate campaign. The three
Democrats on the Commission voted to find reason to believe the NRSC violated that
Act. The three Republicans voted against such a finding.

The GOPAC appeal — The Commission in 1996 lost a controversial case in district
court against GOPAC, a political group associated with former House Speaker Newt
Gingrich (R-GA). The three Democrats voted to appeal the case but the two Republi-
cans (the third seat was vacant) voted to drop the matter.

The Dole/RNC Case — The Commission found that the 1996 Dole for President Com-
mittee had received illegal contributions from the Republican National Committee (RNC),
but then deadlocked on whether to find that the RNC had muade the contributions. The

handed over in white envelopes and
brown paper bags. Blatantly illegal
donations from corporations and
labor unions were commonplace.®

Congress enacted the Federal Election
Campaign Act (FECA) in 1971 and, for the
first time, required comprehensive disclo-
sure of campaign contributions and
expenditures by federal candidates, polit-
ical parties, and political committees.’

Although the Senate-passed bill provid-
ed for the creation of an independent
commission to administer the law, this idea
was rejected by the House, which instead
divided administration of the new disclo-
sure law among three offices: the House
Clerk for House candidates, the Senate Sec-
retary for Senate candidates, and the comp-
troller general of the General Accounting
Office (GAO) for presidential candidates.

Unlike the congressional offices, GAO
undertook a serious effort during the
1972 presidential election to carry out its
enforcement responsibilities.

The Act authorized each office to
refer violations of the law to the attor-
ney general. The GAO took the position
that it would refer serious violations
only, while the other two offices chose
to refer all violations.

By choosing to report all violations, the
two congressional offices undermined
enforcement by failing to distinguish seri-
ous from incidental violations. As one
commentator noted, “The effect of
including the few cases of calculated con-
cealment among the vastly more numer-
ous errors of the inexperienced was to
camouflage the former."”s

In the end, however, the attorney
general did little, even about the seri-
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three Democrats voted for the FEC general counsel’s recommendation to pursue an enforce-
ment action against the RNC, while the three Republican commissioners voted against it.

The Haley Barbour Case — In 1999, the general counsel recommended the FEC find
probable cause to believe that the RNC and a related nonprofit corporation called the
National Policy Forum violated the law by accepting foreign donations and using those
to influence federal elections. The three Democrats voted in favor of the general coun-
sel recommendation and the three Republicans voted against it.

The Shrink Missouri amicus brief — In 1999, in an important Supreme Court
case in which the constitutionality of campaign contribution limits was challenged,
the Commission split 3-3 on whether to ask the U.S. Solicitor General to partici-
pate as amicus curiae to defend the limits. The three Democrats voted in favor
of requesting the participation while the three Republicans opposed making
the request.

The September 11th advisory opinion — Following the September 11, 2001 terrorist
attacks, the DNC asked the Commission to liberalize its soft money accounting rules on
a temporary basis to allow the parties more flexibility in the wake of the interruption in
their fundraising. The RNC opposed the request. The three Democrats voted in favor
of the DNC’ request, while the three Republicans opposed it.

The “express advocacy” appeal — The FEC deadlocked in 2001 on whether to appeal
a decision by the Fourth Circuit striking down an FEC regulation defining “express

ous problems referred by the GAO con-
cerning the Nixon Committee to Re-elect
the President, which had tried to con-
ceal its use of campaign contributions
to finance the Watergate break-in.
“Action by the Department of Justice
was generally too late and too limited
to be of value in administering the law,”
Comptroller EImer Staats, the head of
GAQO, later told Congress.®

The three offices in charge of adminis-
tering the law had little ability to effec-
tively monitor compliance or enforce the
law. They had no subpoena power and
no ability to initiate legal action. Their
ability to refer violations to the Justice
Department was of little enforcement
value, and “those wanting to conceal
transactions found it easy to do,” accord-
ing to Staats.™

— - = -

Watergate Builds
Pressure for Independent
Enforcement Agency

In the climate of the Watergate scan-
dals after the 1972 campaign, support grew
for an independent enforcement agency.

The Senate Watergate Committee said
that establishment of “an independent,
nonpartisan Federal Elections Commis-
sion” would be “the most significant
reform that could emerge from the
Watergate scandal.”" The Senate passed
legislation in both the summer of 1973
and early 1974 that contained provisions
for an independent FEC with enforcement
authority. But the provisions were strong-
ly opposed in the House by Representa-
tive Wayne Hays (D-OH), chairman of the
committee with jurisdiction over the issue
and an ardent foe of any effort to create
an independent enforcement agency.

10
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advocacy.” The FEC’s general counsel recommended the agency appeal the decision,
and the three Democrats voted to appeal the case while the three Republicans voted not
to appeal it.

The Wyly Brothers case — In 2002, the Commission voted 3-3 not to investigate
whether a group called “Republicans for Clean Air,” funded by Sam and Charles Wyly,
had violated the law in spending $2 million for a televised advertising campaign attack-
ing presidential candidate Senate John McCain and praising his opponent, then-Gover-
nor George W. Bush, in the week before the 2000 Super Tuesday primaries. The ads
were run in California, New York, and Ohio, three of the most important primary states.
The three Democrats voted to investigate the complaint and the three Republicans
voted not to investigate.

As The Washington Post has noted:

Intense partisanship envelops almost every major decision the FEC’s six commissioners
make. ... Time and again partisan standoffs have prevented the Commission from pursu-
ing enforcement actions against major politicians and powerful interest groups, even when
the FEC’ general counsel recommends going forward.?

The politicization of FEC votes is also illustrated by cases where commissioners of both
parties have joined together to reject the recommendations of their professional staff,

thereby serving the interests of both parties. Examples of this include:

Hays wanted a commission that was
comprised of the House Clerk, the Senate
Secretary, the comptroller general, and
four other congressionally appointed
members. He wanted the commission to
be weak, so that all enforcement author-
ity was to be retained by the Justice
Department, and all agency regulations
to be subject to a congressional veto.

On the other hand, Representative Bill
Frenzel (R-MN), an advocate for a strong
commission, explained why an effective
independent agency was needed:

Historically, campaign finance reform
legislation has been a failure because
of the lack of effective enforcement.
The [Federal] Corrupt Practices Act was
almost never effective in its 50-year
life. The failure of the Justice Depart-
ment to prosecute in 1972 is widely

known. No administration or enforce-
ment agency that is in any manner
politically encumbered has ever done
an adequate, consistent job in admin-
istering and enforcing election law.»

FEC Born Out
of Compromise

Ultimately, Hays bowed to public pres-
sure and agreed to a compromise creat-
ing a stronger version of the agency,
which had been approved by the Senate.

This resulted in the form of the FEC,
established by the 1974 campaign
finance law, that combined features of
both the House and Senate plans: six
commissioners, with no more than three
from one party, with two appointed by
the President, and the remaining four
appointed one each by the Speaker of

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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The General Motors advisory opinion — In response to a request for an advisory
opinion, the general counsel recommended that the Commission not allow General
Motors to provide free cars to the Democratic and Republican Parties in connection
with their 1988 presidential conventions, in exchange for “promotional consideration.”
The Commission voted to reject the general counsel’s recommendation.

The 1996 presidential audits — After the 1996 presidential election, the FEC auditors
and general counsel recommended that the Commission find that the Dole and Clinton
presidential campaigns had received illegal soft money contributions from their respec-
tive parties in the form of coordinated “issue ads.” The Commission voted 6-0 to reject
the advice of the professional staff and not require repayments of public funds from the
presidential campaigns.

Appeal of the Christian Coalition case — A district court in Washington dismissed
an enforcement action brought against the Christian Coalition for illegally coordi-
nating expenditures with various Republican campaigns. The court based its decision
on a narrow interpretation of what activity constitutes “coordination.” But because it
recognized the novelty of the question, the court invited the Commission to appeal
its decision, and its general counsel recommended it do so as well. The Commission
voted 4-2 not to appeal the case, with Commissioners Scott Thomas and Danny
McDonald voting to proceed.

The 2000 joint fundraising committees complaint — In response to a complaint, the
general counsel recommended that the Commission find reason to believe that various

the House, the Senate Majority Leader,
and the House and Senate minority
leaders, and all confirmed by both hous-
es of Congress.

This system was designed to maintain
as much congressional control over the
agency as possible.

The FEC was given exclusive civil enforce-
ment authority, while criminal authority
remained in the Justice Department. The
agency's regulations were subject to a veto
by either house of Congress."

That right of veto was exercised quick-
ly by the Congress, which struck down two
sets of regulations issued by the new
agency in its first year. The Senate reject-
ed a regulation that would have subject-
ed congressional “office” accounts
(otherwise known as “slush funds”) to
regulation under the FECA. The regula-
tion would have made these office

— - = -

accounts subject to contribution limits and
disclosure requirements.

And the House vetoed a regulation
that would have required candidates to
file disclosure reports initially with the
FEC, rather than with the Clerk of the
House or Secretary of the Senate. (See
page 71 for more on this and the effort
to regulate slush fund accounts.)

In 1976, the FEC as established by Con-
gress in the 1974 law was found to be
unconstitutional.

The Supreme Court in Buckley v. Valeo
held that the law’s method of appointing
commissioners violated the Appointments
Clause of Article Il, Section 2 of the Con-
stitution. Because the FEC exercises exec-
utive power in administering and
enforcing the law, its members are “offi-
cers” of the United States and have to be
nominated by the President and con-

12
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Democratic and Republican Senate campaigns in the 2000 elections violated the law by
forming joint fundraising committees to raise soft money, which was used to promote
their Senate elections. The Commission voted 5-1 to reject the recommendation, with
one Democrat, Commissioner Thomas, voting to proceed.

The structural problems of the FEC are compounded by the extraordinarily cumber-
some enforcement procedures built into the statute — what Congressional Quarterly referred
to as “procedures mandated by Congress and designed to protect incumbents and chal-
lengers from overly aggressive investigators.”' Respondents who are the subject of inves-
tigations by the agency are granted elaborate opportunities to contest agency action at
multiple stages of the administrative enforcement process. This invariably slows agency
enforcement actions to such an extent that cases often languish for years before final
agency decisions are made.

Commissioner Thomas notes that even “a fairly routine matter can easily take one year if
the matter proceeds to probable cause under the procedural requirements of the Act. Of

course, if a matter is factually complex
and requires an extensive formal investi-
gation, the resolution of the case can take
much longer. ... Under the enforcement
procedures mandated by the Act, it is
virtually impossible for the Commission
to resolve a complaint during the same
election cycle in which it is filed.”?

firmed by the Senate. The requirements
that congressional leaders nominate four
of the commissioners and that both hous-
es of Congress confirm the nominees were
held to be constitutionally impermissible.

The FEC was reconstituted in 1976 by
Congress, but not without a fight on the
legislation. The bill passed by the House
maintained the congressional right to
veto FEC regulations and also required
the FEC to get congressional approval for
its advisory opinions. The Senate again
supported a stronger agency. The final
compromise legislation reauthorized the
FEC as an agency whose members are
nominated by the President, subject to
confirmation by the Senate. No require-
ment for the agency to get congressional
approval for its advisory opinions was
added to the law. That is the structure of
the Commission as it stands today.

Congress created an enforcement
agency that, on its own, can do

little to actually enforce the law.

FEC's Initial Credibility Eroded by
Weak Structure & Partisanship

At the outset of the FEC, following
the Watergate scandals, the agency
served as a credible enforcement body
and helped to achieve widespread vol-
untary compliance with the campaign
finance laws.

Over time, however, the structural and
institutional problems of the Commission
combined with the politicization of the
commissioners and their perceived respon-
siveness to the regulated community at
the expense of the larger public interest
seriously undermined the agency’s per-
formance and public credibility. This ulti-
mately resulted in the widespread view
that the FEC has failed to meet its basic
responsibility of providing effective and
credible independent enforcement of the
campaign finance laws.

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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Equally constraining have been the powers denied to the agency. The Commission can-
not make its own findings that a violation occurred, cannot seek court injunctions to halt
illegal activity while it is occurring, and cannot conduct random audits of campaigns.

In short, Congress created an enforcement agency that, on its own, can do little to actu-
ally enforce the law.

Although the agency, by a mandated process of conciliation, can attempt to settle cases
and negotiate the payment of civil penalties by respondents, it has (with limited excep-
tions) no power to actually adjudicate complaints itself or to require that violators face
sanctions. The only power to act that the agency has at the end of its elaborate enforce-
ment proceedings — which often take years to complete — is to file a civil lawsuit against
a respondent and thereby initiate an enforcement action in court, which itself will likely
take additional years to complete.

Unlike many other administrative agencies that possess their own enforcement authority,
such as those that regulate banking, securities trading, and surface mining, the FEC has
been deprived of any actual powers to find violations and impose penalties.

These structural problems are exacerbated by the fact that Congress granted the FEC
exclusive civil jurisdiction over all enforcement of the federal campaign finance laws. No
matter how dilatory the agency’s proceedings, complainants are barred from seeking
direct civil enforcement of the law through the courts. All complaints must be filed with
the FEC and the FEC has exclusive civil authority to act on them.

See generally R. Mutch, Campaigns, Congress and Courts, Praeger 1988, pp. 24-25. The discussion in this

secC

tion is generally drawn from the excellent history of the federal campaign finance laws contained

in this book.
See id. at p. 25.

Id.
Id.
Id.

at p. 26.

B. Jackson, “The Case of the Kidnapped Agency,” Broken Promise, Priority Press 1990, p. 24.
See FECA, Pub. L. No. 92-225, 86 Stat. 3 (1972) (codified as amended at 2 U.S.C. §§ 431-55).

R.

Mutch, supra n. 1, at p. 86.

Id.

Id.
Id.

at p. 87 (quoting Senate Report 93-981 [93-2], 564 (citations omitted)).

The Failure-to-Enforce Commission: A Common Cause Study of the Federal Election Commission, Com-

mon Cause, Sept. 1989, at 7.

This “one-House veto” provision was subsequently declared unconstitutional by the Supreme Court in
INS v. Chadha, 462 U.S. 919 (1983).
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A narrow opportunity is granted by statute for complainants to challenge in court the
agency’s failure to pursue a complaint. The complainant initially can ask the court to
order the Commission to act on the complaint. If the FEC continues to fail to act, the
court can allow the complainant to bring an action directly against the respondent.

This has proven to be an ineffective means to ensure proper enforcement of the law,
because the FEC has successfully challenged the standing of complainants to bring
these cases against it, and because courts typically defer to the agency’s judgments
about how to allocate its enforcement resources.

“It seems to me [the FEC’s] structure can be summed up in one way. It is a road
map for how not to do it,” according to Ernest Gellhorn, who served as a chair-
man of the rulemaking committee of the former Administrative Conference of the
United States, a federal agency that advised others on administrative procedures.?
(See page 49 for a more detailed examination of the FEC’ structural problems.)

The commissioners appointed to the agency have been chosen on the basis of
their political allegiances rather than their qualifications and commitment to
effective administration and enforcement of the law.

The FEC is a classic example of a “captured” agency — one that has become attuned to
serving the interests of the community it is supposed to be regulating. In this instance,
the “regulated community” comprises those elected officials and party leaders who have
the power to appoint the FEC commissioners in the first instance.

When Congress first created the agency, it
attempted to ensure that it retained direcc ~ The FEC is a classic example of a
control over choosing the commissioners
to serve on the agency. The 1974 satute  “captured” agency — one that has
that created the FEC established a system
where the leaders of Congress could actu- become attuned to serving the
ally appoint four of the six commissioners.
The President was given the power to  interests of the community it is
appoint the other two commissioners.

supposed to be regulating.
In 1976, however, the Supreme Court
in the Buckley v. Valeo case threw out this
system as a violation of the President’s appointment authority in Article II of the Consti-
tution. The Court found that because the commissioners exercise administrative and
enforcement powers, they are “officers” of the United States, and must therefore be
appointed pursuant to the provisions of Article II, which require nomination by the Pres-
ident and confirmation by the Senate.

Congress then established a new appointments process in 1976 by amending the statute to
provide that, as a formal matter, FEC commissioners are to be appointed the same way as
members of other administrative agencies — nominated by the President and confirmed by
the Senate.

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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Successive Congresses and Presidents, however, have simply conspired to do in practice
what the Court said should not be done. As National Fournal has noted, “Although the
Buckley arrangement still stands, the nomination process in practice resembles the old

version — with the President usually deferring to Congress and to the political parties.”*

It is common knowledge that FEC appointments work this way. Congressional Quarterly
says, “Commissioner nominations are supposed to originate with the President and be
confirmed by the Senate, but an informal understanding gives Congress control over
who is nominated.”” Ro/l Call notes, “Nominees to the FEC are usually selected by party
leaders in Congress and made official by the White House.”* National Fournal similarly
notes that, even after Buckley, “Congress has continued to exercise considerable power
over FEC appointments — with the acquiescence of the White House, which often solic-

its FEC nominations from congressional party leaders.””

An April 2002 article in Ro// Call reaffirms the widespread understanding that this
is how the appointments process works. In discussing the selection of a successor to
Commissioner Karl Sandstrom, a Democrat, who remains on the agency as a
holdover after the expiration of his term, Ro// Call noted that Sandstrom’s successor,
“while officially nominated by Bush, is actually handpicked by House Minority
Leader Richard Gephardt (D-Mo.) in consultation with [Senate Majority Leader
Tom] Daschle.”?

In the few instances where the President has objected to a choice promoted by Con-
gress, the congressional leaders have usually insisted on their nominee, and have usual-
ly won.

Few FEC commissioners have come to the agency with a background in enforcing laws.
Instead, most commissioners have come from the community that the FEC is responsi-
ble for overseeing — Congress, the political parties, the campaign finance defense bar, or
other players in the campaign finance system.

The appointment of Michael Toner to the agency in 2002 illustrates the problem.
"Toner served as the general counsel to the Republican National Committee prior to his
appointment to the FEC, and before that he was counsel to the Bush for President
campaign committee.

The partisan splits on key issues that have occurred, among other things, reinforce the
notion that the parties and their elected officials expect their FEC appointees to protect
their partisan interests.

As former FEC Commissioner Frank Reiche said, “Congress views the FEC as a partisan
body — quite fiercely partisan. They view the members of the Commission as representa-
tives of their party — you can’t have a successful campaign finance commission if that is
the premise upon which appointments are made.”” (Reiche is one of the few former com-
missioners who had previous enforcement experience, having served on the New Jersey
Election Law Enforcement Commission. After serving one term on the FEC, he was not
reappointed to the Commission.)
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The most telling example of how much control Congress wields over FEC appoint-
ments was illustrated by the appointment in 2000 of Bradley A. Smith as a commis-
sioner. The Smith case showed that an avowed opponent of the federal campaign
finance laws — an individual who had called the laws unconstitutional and urged their
repeal — could be forced onto the Commission by his Senate sponsors over the stated
objection of the President, who nevertheless nominated him. After months of resist-
ance, President Clinton named Smith to the Commission after Senate Republican lead-
ers insisted on the nomination.

The inappropriateness of Smith serving on the Commission was only confirmed when in
February 2002 he actively participated in the efforts being undertaken in the House of
Representatives by reform opponents to kill pending campaign finance reform legisla-
tion. Smith joined with another member of the Commission, FEC Chairman David
Mason, who has also been hostile to the campaign finance laws. The two commissioners
injected themselves into the battle taking place on the House floor on the Shays-Mee-
han campaign finance reform bill, providing help and assistance to House Republican
leaders who were working to defeat the bill.

When debate on the Shays-Meehan bill started on the morning of February 13, 2002, a
controversy immediately erupted about the meaning of a transition provision in the bill
that would allow the national parties to spend down their soft money on hand as of the
effective date of the legislation, November 6, 2002, to retire debts and obligations aris-
ing from the 2002 elections.

Republican opponents of the legislation claimed that this provision allowed the parties
to spend soft money to retire pre-election hard money debts, an interpretation that the
sponsors of the legislation stated was wrong. The opponents of the legislation insisted
their interpretation was correct in order to build support for an amendment that would

have effectively killed the bill.

According to a report in Ro// Call, Smith received a call from the office of House Major-
ity Whip Tom DeLay (R-TX), the leading opponent of the bill, asking what Smith
thought of the transition provision.*

According to Rol/ Call, Smith initially declined to provide a written opinion on the pro-
vision, and instead suggested that DeLay’s office get former FEC Commissioner Lee
Ann Elliot, also a Republican, to respond. “[BJut when Elliot could not do so in ample
time, he and Mason decided to weigh in with their statement.”®" According to Roll Call,
Smith said, “They called me back and said, “‘We’ve got four minutes left in the debate —
would you be willing to put that in a letter?’”*2

Smith and Mason sent a joint letter to Congress setting forth their interpretation of
the controversial transition provision, which supported the position being taken by
the opponents of the legislation. This letter was read on the floor by opponents of
the bill to bolster their case for an amendment to kill the bill. Mason also stated that
he went up to the House to be available to talk to Members about the meaning of
this provision.*

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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The disputed transition provision was ultimately modified on the floor. But if this pro-
vision had been enacted, the FEC commissioners would have had the responsibility to
interpret it, after accepting comments from competing points of view as to what the pro-
vision meant.

Instead, Smith and Mason compromised their positions as commissioners by leaping
into a political battle and providing opponents of the legislation with an on-the-spot
interpretation of the provision, outside of any FEC process and without providing com-
peting views an opportunity to be heard.

Columnist Albert Hunt in The Wall Street fournal said this episode illustrated the “fla-
grant politicization” of the FEC and represented “an inexcusable partisan intervention
by regulatory officials whose task it would be to implement any law.”* Smith and Mason,
he noted, “acted for all practical purposes as appendages of the House Republican lead-
ers” during the debate.®

More broadly, Smith and Mason expressed unequivocal opposition to the campaign
finance reform bill they would be responsible for administering and enforcing if it were
enacted. Mason, on the day of the House debate, gave a speech that declared the bill to
be “flatly unconstitutional.”* Smith called it “sham campaign finance reform” and decried
the “intellectual bankruptcy” of its supporters.” In another broadside attack against not
just the bill, but the entire reform movement, Smith wrote, “Pro-reform organizations
have used their massive war chests to run one of the most cynical campaigns in the his-

38

tory of cynical Washington.

Never before have FEC commissioners so visibly and vociferously become public parti-
sans in the policy debates on the election laws. Commissioner Thomas noted that “there
is a perception problem if a commissioner somehow gets involved to the point where
there’s an appearance of bias against the law that’s being contemplated — it raises later a

question about their ability to enforce it.”*

Roll Call notes that Smith’s and Mason’s behavior raises the question of whether “the
hostility of FEC commissioners to a law they may be required to enforce should make

them think about quitting — in good conscience.”

On April 10, 2002, the principal sponsors of the new campaign finance law, Senators
John McCain (R-AZ) and Russ Feingold (D-WI), and Representatives Christopher Shays
(R-CT) and Marty Meehan (D-MA) wrote to Commissioners Smith and Mason and
called on them to recuse themselves from participating in the rulemakings required to
implement the new law.

The lawmakers wrote, “By your inappropriate and ill-advised intervention into the Con-
gressional debate, and through other actions opposing passage of the Act, you have
impaired your ability to credibly fulfill your duties as Federal Election Commissioners to

fairly write implementing regulations for this new law.”*

(See page 60 for details on how the politicized quest for the “right stuff” in Commission appoint-
ments renders gridlock and partisan decision-making.)
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3. Congress has abused its budget and oversight authority over the FEC to hobble

the agency’s operations.

Congress has interfered with and under-
mined the operation of the FEC in
numerous ways: it has cut its budget,
tried to fire key staff officials, and
launched intrusive unjustified audits and
investigations of agency practices. For-
mer longtime Commissioner Joan
Aikens, one of the original members of
the agency, noted that, “Nobody likes
the IRS because they regulate you. We
are in the same position with candidates

who become members of Congress.”*

The impact of the harassment is clear,

Congress has chronically under-
funded the FEC. In so doing,
it has deprived the agency of the
resources necessary to conduct
effective enforcement and

administration of the law.

as columnist David Broder put it in 1995, because “the easiest way to gut regulation is

43

to hobble the regulator.

Former FEC Chairman Trevor Potter has noted the inherent conflict in having Con-

gress control an agency whose mission is to oversee Members of Congress: “Many reg-

ulated entities would rather their regulators went easy on them. But not many regulated

entities actually get to vote to do that.”

The FEC's Failures
Cannot Be Blamed
on the Courts

The FEC has an image of getting
“slaughtered” when it goes into court
to enforce the campaign finance laws.
Similarly, campaign finance laws have an
image of being overturned when they
are challenged in court on constitution-
al grounds.

Contrary to this conventional wisdom,
however, the courts, and in particular the
Supreme Court, have generally upheld the
constitutionality of the campaign finance
laws, with some important exceptions.
Similarly, the enforcement problems of
the FEC, with some important exceptions,
have stemmed from the failures of the
agency itself, not from the courts block-
ing the agency’s enforcement efforts.

Since the 1974 passage of the Federal
Election Campaign Act (FECA), the

Supreme Court has upheld the constitu-
tionality of the limits on individual con-
tributions to candidates and political
parties, the limits on political action com-
mittee (PAC) contributions to candidates
and political parties, the limits on individ-
ual contributions to PACs, the ban on cor-
porate and labor union contributions, the
ban on corporate independent expendi-

The courts, and in particular the
Supreme Court, have generally
upheld the constitutionality of the

campaign finance laws, albeit with

some important exceptions.
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Most obviously, Congress has chronically under-funded the agency. In so doing, it has
deprived the agency of the resources necessary to conduct effective enforcement and
administration of the law. “Over the years,” former Representative Coelho has noted,
“there’s basically been an attempt on the part of people to try to make the FEC nonef-
fective by withholding money. And they succeeded to a great extent.”*

Commissioner Thomas illustrates this point in a law review article by noting that the
Commission’s budget has lagged far behind the growth of its work. Although campaign
spending on federal elections rose by 256 percent from 1980 to 1996 — from $768 million
to $2.7 billion — the Commission’s staff increased only 14 percent in the same time period,
from 270 fulltime equivalent staff to 308.5. The staff size actually then declined in 1998.%

Congress has handcuffed the enforcement process by limiting the number of attorneys
available to work on enforcement matters. According to Congressional Quarterly, for
instance, the FEC had only 26 enforcement attorneys working in 1997, down from 32
the previous year.” In 1999, it had only about 24 attorneys available to handle enforce-
ment matters.”® More than two-thirds of the FEC’s pending cases were “inactive” —
meaning that they were awaiting an available attorney to work on them.

In 2001, the FEC still had only about 27 staff attorneys available to take assignments.*
As of November 2001, 54 out of 135 cases on the Commission’s docket were unassigned

for lack of staff, and therefore “inactive.”*®

By comparison, Commissioner Thomas notes that the Department of Justice had assigned

tures, the system of public financing and
spending limits for presidential cam-
paigns, the limits on political party spend-
ing in coordination with their candidates,
and comprehensive campaign finance dis-
closure laws.

The Supreme Court has rejected as
unconstitutional mandatory limits on
campaign spending by a candidate,
mandatory limits on the use of personal
wealth in a campaign by a candidate, and
mandatory limits on independent expen-
ditures by individuals and groups.

The Court also has established an
"express advocacy” standard and a
“magic words"” test to determine whether
communications made by non-candidates
and outside groups that deal with feder-
al candidates are “campaign communica-
tions” covered by campaign finance laws
or “issue discussion communications”

— - = -

that constitutionally cannot be made sub-
ject to such laws.

The “magic words" test provides that
a communication must contain words of
express advocacy, such as “vote for” or
“vote against” a specific federal candi-
date, in order to be subject to federal
campaign laws, regardless of how the ad
otherwise promotes or attacks the feder-
al candidate.

It is in this area — where the Supreme
Court has narrowly defined what consti-
tutes a “campaign communication” in
order to provide broad constitutional pro-
tection for unrestricted “issue discussion”
by individuals and outside groups - that
the FEC and its efforts to enforce the law
have encountered ongoing and serious
problems in the lower courts.

The FEC has undertaken various
enforcement actions and adopted regula-
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more than 125 staff attorneys to the investigation of the 1996 campaign finance scandal,
more than the FEC had working in the entire Office of General Counsel on all matters,
including its own investigation into the 1996 election.”

"To keep its staff focused on the most important cases, the agency in 1993 adopted an
“Enforcement Priority System” to dismiss low priority or “stale” cases it cannot handle.
In 1997 alone, the agency dismissed 208 pending cases, a staggering 41 percent of the
total cases then open. Over the course of 1998 and 1999, it dismissed about 119 cases

for low ratings and 104 cases for being “stale.”

As Commissioner Thomas, then serving as FEC Chairman, said of the agency’s
lack of resources, “It makes it harder and harder for us to maintain a credible
threat in areas of the law, because fewer and fewer people are going to feel the
bite.”* In another interview, Commissioner Thomas noted, “We’re already at the
point where our enforcement resources have dwindled, and we can now [pursue]
only about 30 percent of the cases in our enforcement division. At a certain point,
people will just stop complying with the law altogether, because they don’t fear any
FEC action.”*

Commissioner John McGarry made a similar point in 1997: “The situation is deterio-
rating by the day. It’s a pathetic state. We will have to dismiss cases wholesale. We have

no other choice.”*

The agency’s general counsel similarly noted, “[TThere are cases that we should be han-

tions intended to prevent outside groups
from spending unregulated funds, or soft
money, to influence federal elections. The
lower courts, with few exceptions, have
rejected these efforts and left the Com-
mission with little room to address this
important question.

In the area, however, of spending by
the political parties on so-called “issue ads”
about federal candidates — the area where
much of the "issue ad” spending occurs —
it is the FEC, not the courts, that has caused
the problems that have occurred.

The FEC commissioners — without chal-
lenging the practice — have allowed the
political parties to blatantly inject tens of
millions of dollars of soft money into fed-
eral campaigns, in the form of “issue ads”
promoting and attacking federal candi-
dates. The commissioners have simply
failed to challenge the position taken by

— - = -

the parties that party ads about federal
candidates are not subject to federal cam-
paign finance laws, and therefore can be
funded with soft money, as long as they
do not contain “magic words.”

The commissioners have taken this
position, furthermore, despite recommen-
dations from the agency’s professional
staff that this use of soft money by the
parties to finance ads in federal cam-
paigns should be challenged as illegal,
and despite Supreme Court language that
rejects the position taken by the parties.

To put it simply, the Supreme Court has
never held that ads by candidates or polit-
ical parties require express advocacy, or
“magic words,” in order to be covered by
federal campaign finance laws.

In fact, when the Supreme Court in
Buckley established the “magic words”
test for campaign communications, it

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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dling that we can’t handle and there are cases that are taking far too long because we

don’t have the resources.”*

The agency’s budget problem has eased in recent years with the departure from Congress
of Representative Robert Livingston (R-LA), who served as Chairman of the House
Appropriations Committee from 1995 through 1999, and had long worked to cut the
agency’s budget.

The FEC also has been exposed to harassment and retaliation by Members of Congress.
Unlike other administrative agencies, which typically regulate private individuals or enti-
ties, the FEC is charged with regulating Members of Congress, in their capacity as can-
didates — the very people who oversee the agency. This unique relationship places the
agency in a position that is unusually vulnerable to retaliation by Members.

Retaliation has taken various forms.

Members of Congress have attempted to oust key FEC staff officials in response to the
pursuit of enforcement matters. In 1998, bills were introduced in the House and Senate
to require the general counsel and staff director of the FEC to be affirmatively re-
appointed by a vote of four commissioners every four years. This was widely viewed as
a thinly veiled attempt by Congress to “fire” then-General Counsel Larry Noble. Accord-
ing to a “GOP source” quoted in Ro// Call, the term-limit language was targeted by
Republicans “at an enforcement program they don’t like that has been fairly aggressive

with important constituencies of the leadership.””

expressly did so only for ads run by non- ing the “magic words” test for ads run

candidates and outside groups. The by candidates or political parties.

Court made clear that it was not creat- As the Court stated in Buckley, public
communications by candidates and polit-
ical committees — including political party

The explosive use of soft money committees — “are, by definition, cam-
paign related.”" Expenditures for public

on so-called “issue ads” by communications by candidates and par-

ties “can be assumed to fall within the

political parties has taken place core area” of the campaign finance laws,
according to the Court.2

because the FEC has let the parties In short, so-called “issue ads” under-

taken by political parties “are, by defini-

get away with it, and has rejected  tion, campaign related” and therefore

covered by the federal campaign finance

the recommendations of its laws, whether they contain “magic
words” or not.

professional staff to pursue The explosive growth of soft money-

funded “issue ads” run by political parties

enforcement actions. about federal candidates has taken place

simply because the FEC commissioners
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The congressional effort to fire the general counsel was ultimately unsuccessful after

public attention was focused on the effort.

Congress has also used audits and investigations in an effort to intimidate the agency. In

1995 and again in 1998, Representative Livingston launched major audits of the FEC.

The audits disappointed congressional critics of the FEC by largely exonerating the

agency from suspected wrongdoing, but they nevertheless diverted the agency’s energy

and funding, and sent a clear signal that efforts at strong enforcement would be subject

to congressional retaliation. (See page 71 for a comprebensive survey of Congress’s budget

freezes and slashes, intimidation of FEC staff, and investigative assaults.)

FEC Is Responsible for the Most Serious
Campaign Finance Problem: Soft Money
The problems — and failures — of the FEC are nowhere better illustrated than in the story

of the creation and growth of soft money in American politics. (See page 81 for a more detailed

analysis of the FEC’s role in creating and perpetuating the soft money problem.)

Little more than a system for cheating on the federal campaign finance laws, soft money

has reintroduced into federal elections, on a massive scale, the unlimited and unregulated con-

tributions that federal law explicitly prohibits in federal campaigns to prevent corruption and

the appearance of corruption.

The soft money problem is a creation of the FEC, not the Congress.

In the 1970s, the FEC opened the door to the use of soft money to influence federal elec-

tions through its administrative interpretations of the Federal Election Campaign Act.

have let the parties get away with it. The
political parties have been hiding behind a
“magic words" screen that doesn’t apply to
them - and the FEC commissioners have
joined in the ruse.

The failure of the FEC to enforce the
law here — standing idly by while both polit-

' Buckley v. Valeo, 424 U.S. 1, 79 (1976).

2 Id.

—— - = -

ical parties spend huge sums of soft money
on thinly veiled campaign ads about feder-
al candidates - is the agency’s own fault,
and cannot be blamed on any cases the FEC
has lost in court on the express advocacy
issue. (See page 117 for an analysis of the
role of the courts in election law.)
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In the 1980s, the FEC refused, despite repeated requests, to close that door as the soft
money problem grew.

In the 1990s, the FEC stood silently by as presidential and congressional candidates, and
their political parties, pushed the door wide open and the use of soft money exploded in fed-
eral campaigns.

When the FEC’s professional staff recommended that enforcement actions be pursued
against the massive soft money violations that had occurred in the 1996 presidential election,
the commissioners rejected the staff recommendation and refused to bring any enforcement
actions. When the FEC’s professional staff urged the Commission to issue new regulations to
ban soft money, the commissioners failed to take any action.

Thus, what began as a trickle of soft money in federal elections turned into a flood. In
1988, the two parties raised a total of some $45 million in soft money. In 1992, the figure
increased to $86 million. By 1996, soft money contributions to the parties had tripled to $262
million. In the 2000 cycle, the amount of soft money raised by the parties almost doubled
again, to $496 million - just shy of a half-billion dollars, according to the FEC.

For nearly a century, federal law has prohibited corporations from making contributions to
influence federal elections.” For more than half a century, federal law has prohibited labor unions
from making contributions to influence federal elections.”® For more than a quarter century, fed-
eral law has prohibited individuals from contributing more than $1,000 per election to a federal
candidate, more than $20,000 per year to a national political party, and more than an aggregate
of $25,000 per year to all recipients for the purpose of influencing federal elections.®

These laws have been rendered almost meaningless by the improper use of soft money in
federal elections.

News reports and congressional investigations are replete with stories of corporations, labor
unions, and wealthy individuals contributing huge sums of soft money to the political parties.
These contributions are solicited for the parties by federal officeholders and candidates who pro-
vide access and influence to the donors in return for the contributions. In turn, the political par-
ties spend soft money in ways that undeniably are intended to — and clearly do — influence federal
elections, such as for political party ads to promote federal candidates or attack their opponents.

FEC Creates Soft Money Problem with Legal Fiction
The soft money system is premised on a legal fiction created by the FEC.*" As journalist
Brooks Jackson has noted:

The cause of the soft money calamity is widely misunderstood. It began with a
policy reversal by the FEC in 1978, and not, as many have reported, with amend-
ments to the federal election law a year later. The FEC, not Congress, created the
problem and refused — despite criticism, lawsuits and court orders — to do any-
thing about it.”?

The fiction promulgated by the FEC has been that the soft money raised and spent by the
parties and their federal candidates for voter activities and ads about federal candidates can be
treated as only affecting non-federal elections, and therefore does not need to comply with fed-
eral contribution limits.

But far from being grounded in reality, the FEC’s theory always has been a myth. The the-
ory was first created by the FEC in a 1978 advisory opinion, when it reversed a position it had
taken in an advisory opinion just two years earlier, in 1976.%
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The FEC held in the 1976 advisory opinion that since get-out-the-vote and voter registration
activities by state parties benefited, at least in part, federal candidates as well as state candidates,
the activities had to be paid for solely with hard money — that is, monies raised under the limits
of federal law. This was necessary in order to prevent federally illegal funds, such as corporate
and labor union contributions, from being used to affect and influence federal elections.

In a 1978 advisory opinion, however, the Commission reversed itself and held that such
mixed activities could be financed with a combination of federal and non-federal funds, allo-
cated to reflect the relative impact of the activity on federal and non-federal campaigns.*

The determination in 1976 by the FEC that there was no way to draw a line distinguish-
ing when voter registration and get-out-the-vote activities were affecting federal elections and
when they were affecting state elections gave way in 1978 to the myth that such a distinction
could be drawn. The FEC concluded that an artificial allocation formula could be devised con-
sisting of part soft money and part hard money to pay for these activities, with the soft money
being legally deemed as only affecting non-federal voter activities and the hard money as only
affecting federal voter activities.

Under this theory, none of the federally illegal soft money funds would have any impact on
the federal races even if they were used for activities that brought voters to the polls to vote in
federal elections.

In the early 1980s, according to journalist Brooks Jackson:

The FEC allowed parties exceptionally wide scope in choosing how much of a
particular item would have to be paid with hard money and how much could be
paid with soft. The regulations didn’t set a ceiling on the proportion of expenses
that could be allocated to nonfederal activity and paid for with soft money. The
only requirement was that the allocation be done on a “reasonable basis,” which
wasn’t defined.®

In other words, the FEC simply left it up to the parties to decide on the proper mix of fed-
eral and non-federal funding for their “mixed activities.”®

"The allocation system approach to dealing with soft money was fatally flawed from its inception.

It was based, as noted, on the legal fiction that the non-federal impact of a voter activity
affecting both federal and state elections somehow could be segregated from its federal impact,
and that non-federal money could be apportioned to pay only for the non-federal impact, with-
out having any effect on the federal campaign. This assumption was wrong in principle and has
proven disastrous in practice, opening the door to huge sums of soft money being spent to sup-
port federal candidates.

The allocation system has meant, in practice, that federal officeholders and candidates are
raising soft money and then spending it on ads and voter activities to support their federal cam-
paigns. By creating the legal fiction, the FEC gave federal candidates and their political parties
license to raise huge amounts of federally illegal funds and to spend these funds through the par-
ties to influence federal elections.

Legal Fiction is Challenged

On November 5, 1984, Common Cause filed a petition for rulemaking at the FEC, request-
ing that the agency ban the soft money practices that had developed under its rules.

The petition noted that “[S]oft money is being used in federal elections in a manner that
violates and severely undermines the contribution limits and prohibitions contained in the fed-

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws

b



Project FEC | 2002

eral campaign finance laws. While these practices and abuses have received considerable pub-
lic attention, the Federal Election Commission to our knowledge has failed to take any formal
action in this area.”®’

In response, the FEC initiated a process that resulted in denying the petition in 1986 on
the grounds that there was no evidence to support the claim that soft money was being used
to influence federal elections.

Common Cause sued the FEC for failing to act and, in 1987, a U.S. district court in Wash-
ington found that the FEC had failed to provide adequate guidance to the political parties to
prevent soft money abuses of the allocation system. Judge Thomas Flannery found that the
FECs failure to take regulatory action on soft money was “contrary to law” and “flatly contra-
dicted Congress’s express purpose,” and he ordered the FEC to issue new regulations.®

The court also noted that while it rejected Common Cause’s argument the agency was
required as a matter of law to ban soft money, the FEC could reach its own conclusion that
mixed voter activities should be paid for entirely with federally legal funds, or hard money, to
prevent soft money abuses.

After the FEC failed for a year to take any action in response to the court order, the court in
1988 issued a second order to the agency calling for new regulations on its allocation system, stat-
ing, “[I]t is undisputed that there is a public perception of widespread abuse, suggesting that the
consequences of the regulatory failure identified a year ago are at least as unsettling now as then.”®

Judge Flannery further stated in his opinion, “The climate of concern surrounding soft
money threatens the very ‘corruption and appearance of corruption’ by which the ‘integrity of
our system of representative democracy is undermined,” and which the [post-Watergate reform
law] was intended to remedy.””

Three years later, in 1991, the FEC finally carried out the court’s order to issue new regu-
lations to deal with soft money. The new rules, however, simply codified the existing practices
under which the soft money system had been operating and flourishing, and thereby set the
stage for the even greater abuses that have since occurred. (The FEC in its final regulations
did impose requirements for the first time that the political parties disclose their soft money
contributions and expenditures. These disclosures, starting with the 1992 elections, have pro-
vided a basis documenting the soft money problem as it grew throughout the 1990s and in the
2000 elections.)

Meanwhile, as the FEC engaged in its protracted seven-year rulemaking odyssey, the soft
money problem in federal elections dramatically increased in the 1988 presidential campaign.

The presidential campaign of Democratic nominee Governor Michael Dukakis started it
off with an effort to raise $100,000 contributions for the Democratic Party to spend on so-
called “party building” activities that were in fact expenditures to support the Dukakis presi-
dential campaign.

The initial reaction of Vice President George Bush’s presidential campaign to the Dukakis
soft money effort was reflected in the statement of Bush’s deputy campaign manager who
called it “illegal on its face.””* Shortly thereafter, however, the Bush campaign launched its own
soft money effort for the 1988 presidential campaign.

Soft money became an integrated part of the Bush and Dukakis presidential campaigns,
with the chief fundraiser for each of the presidential campaigns taking on the responsibility to
raise the soft money, and with presidential campaign officials involved in directing the spend-
ing of the soft money by party committees to benefit their respective presidential campaigns.

By the end of the 1988 presidential race, each presidential campaign had raised some $25
million in soft money from federally prohibited sources, and soft money had exploded into
federal elections.
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Soft Money Use Explodes in
1996 Presidential Election

Soft money exploded again to new levels in the 1996 presidential election cycle. The amount
of soft money tripled over the 1992 election cycle and for the first time a presidential candidate,
Bill Clinton, decided to spend soft money to finance a multimillion-dollar TV ad campaign pro-
moting his reelection.

In effect, President Clinton and his cam-

paign ran two parallel presidential campaigns By 1996, both major party

— one financed with public funds received by

the Clinton campaign in return for limiting presidential candidates and

its campaign spending, and the other financed

with soft money raised by the Clinton cam- their parties felt free to raise

paign and spent through the Democratic party,

and outside the Clinton campaign’s legal and spend tens of millions of

spending limits, on TV ads promoting Clin-

ton’s reelection. dollars of soft money on TV ads
After President Clinton initiated his soft

money-funded ad campaign, Republican presi- promoting their candidacies.

dential nominee Senator Bob Dole and his

campaign moved to undertake a similar effort. In the end the two 1996 major party presidential
candidates spent a total of more than $50 million on soft money-funded ad campaigns, inject-
ing this federally illegal money directly into the heart of the presidential campaign.

Soft money was now being used not just to finance “party building” activities — such as get-
out-the-vote drives — to support federal candidates, but also to fund so-called “issue ads” to
support federal candidates.

This new use of soft money on expensive TV advertising, not surprisingly, fueled the
demand for soft money. And in the case of President Clinton and his campaign, it embroiled
them in the worst campaign finance scandals since Watergate.

The sale of presidential meetings, the White House coffees, the Lincoln Bedroom sleep-
overs, the Buddhist temple fundraiser, the illegal foreign contributions, the roles of John Huang,
Charlie Trie, and Pauline Kanchanalak, the Roger Tamraz fiasco — all were among the parade
of massive campaign finance abuses that marked the 1996 Clinton presidential campaign.

At the heart of these scandals were soft money contributions being raised to finance the ad
campaign being run to promote Clinton’s reelection.

The New York Times noted about the 1996 presidential campaign that, “Had there been an
aggressive and vigilant Federal Election Commission, both campaigns might not have been
able to make a mockery of campaign restrictions enacted in the 1970%.”

The FEC, meanwhile, did nothing about the massive violations that had occurred in 1996.

The agency’s professional staff did try to deal with the problem, twice recommending
that the agency pursue actions against the Clinton and Dole presidential campaigns. But
each time the commissioners rejected the staff recommendations and refused to pursue
any action.

The professional staff’s first recommendation came during the audit of the presidential
campaigns and involved the question of whether the “issue ads” violated the spending limits
agreed to by the presidential campaigns which would require repayment of public funds. The
staff recommended that such repayments should be made by the presidential campaigns, but
the commissioners rejected this position in a 6-0 vote.

The staff’s second recommendation was that the FEC pursue an enforcement action against the
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1996 Clinton and Dole presidential campaigns for illegally using soft money in their campaigns. The
FEC commissioners in a series of 3-3 votes rejected pursuing the matter and took no further action.

In an interview after the Commission had deadlocked in this enforcement matter, Com-
missioner Thomas told a reporter that the message of the vote was clear: “You can put a tag

on the toe of the Federal Election Commission.””?

Senate Joint Fundraising

Committees Expand Soft By 2000, soft money had grown
Money Use in 2000
By the 2000 elections, the soft money sys- to become a half-billion-dollar
tem had grown to a half-billion-dollar problem.
And in the Senate, another new “breakthrough” political influence-buying
was devised to further expand the dangerous
role of soft money in federal elections. industry in both congressional
The new device, known as a “joint fundrais-
ing committee,” was pioneered by some two and presidential races.

dozen Republican and Democratic Senate can-

didates. It allowed them to directly solicit and raise soft money in their own names for their own
fundraising committees. This created precisely the kind of direct nexus between Senate candi-
dates and big givers that the federal contribution prohibitions and limits were enacted to prevent.

The first major joint fundraising committee effort in the 2000 Senate elections was undertak-
en by New York Democratic Senate candidate Hillary Clinton. She was later joined by a number
of other Senate candidates, including then-Senator, and now Attorney General, John Ashcroft.

Here is how the scheme worked. A joint fundraising committee was formed to represent
and raise money jointly for the candidate’s campaign committee and the candidate’s Senate
party committee — the Democratic Senatorial Campaign Committee (DSCC) or the National
Republican Senatorial Committee (NRSC).

The Senate candidate would then directly solicit and raise both hard money and soft money
contributions for the “joint fundraising committee.” The soft money raised would be transferred
to the senatorial party committee, which in turn would transfer the funds to the Senate candi-
date’s state party to spend on “issue ads” and other activities promoting the candidate’s election.

In this way, Senate candidates were now directly raising soft money contributions in their
own name — despite the fact such funds were barred from use in federal campaigns — and using
these funds through their state parties to promote their federal campaigns.

Common Cause and Democracy 21 filed a complaint with the FEC challenging the legality
of this soft money scheme. In September 2001, the FEC general counsel recommended to the
commissioners that the agency pursue an enforcement proceeding against the Senate campaigns
of Clinton, Ashcroft, and others, along with the national and state party committees, on the
grounds that the joint fundraising committee scheme violated the federal campaign finance laws.

In October 2001, the commissioners, once again, rejected their general counsel’s recom-
mendation to undertake an enforcement action and dismissed the complaint without taking
any further action.

2002: Still No FEC Action in Sight

In May 1997, the Commission received two petitions for rulemaking — one from five Members
of Congress, and the other from President Clinton — asking the Commission to ban soft money.
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Three years later, in September 2000, the FEC general counsel recommended that the
Commission issue the requested rule and ban soft money:

[Tlhe Office of General Counsel believes that, with regard to the national party
committees, the allocation rules are no longer adequately serving the purpose for
which they were promulgated. The rules are allowing national party committees
to channel significant amounts of soft money into activities that influence federal
elections. ... Therefore, the Office of General Counsel recommends that the
Commission promulgate new rules to limit the receipt and use of soft money by
the national party committees.”

As of April 2002, a year and a half later, the Commission has failed to take any action on
the recommendation and it remains unscheduled for consideration.

Meanwhile, a new law has been enacted to ban soft money.

And now the same Commission that created and perpetuated the soft money system in the
first place will be responsible for issuing regulations to ensure that the new soft money ban
enacted into law is effectively implemented.

Other Problems Created by the FEC

While soft money is the most serious and
damaging campaign finance problem created
by the FEC in administering the federal cam-
paign finance laws, it is by no means the only Soft money is the most
one. The FEC has undermined the federal
campaign finance laws in a number of areas egregious but hardly the only
through its decisions and regulations, and its
delays and inaction in dealing with enforce- problem created by the FEC.
ment proceedings.

Here are four areas, covered in detail in
Part III, where this has occurred:

Coordination

Under federal law, if an outside group coordinates campaign-related expenditures with a
federal candidate, the expenditures are treated as a contribution to the candidate and must
meet federal contribution limits. This longstanding doctrine is necessary to prevent an out-
side group from evading the limit on its contributions to a federal candidate by instead
simply spending unlimited amounts in accord with the candidate’s wishes to help the can-
didate’s campaign.

The FEC has accepted and adopted into regulations an unrealistically narrow definition of
“coordination.” The Commission brought — and lost — a case in federal district court alleging
that the Christian Coalition had coordinated its campaign-related expenditures with several
Republican candidates in the 1990, 1992, and 1994 elections, thereby violating the limits on
contributions to the candidates. Rather than appeal the controversial decision, as the district
court all but invited the FEC to do, the agency instead adopted the court’s decision in a new
regulation that provided a roadmap for how to evade the federal contribution limits.

The district court in the Christian Coalition case established a much tougher standard for
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finding that coordination had occurred than had previously existed under the law and FEC
interpretations. The court found (among other things) that the candidate and the spender had
to be “partners or joint venturers” in order to find coordination.

This new standard opened the door wide to outside groups, allowing them to easily coordi-
nate their expenditures to promote federal candidates with those candidates, without such activ-
ities being treated as “legal” coordination and thereby subject to federal contribution limits.

The federal judge in this case, recognizing the controversial nature of her narrow definition
of what constitutes coordination, invited the FEC to appeal the decision and get a more deter-
minative finding from the court of appeals.

The FEC general counsel recommended to the commissioners that they appeal the
decision. The commissioners, however, not only rejected any appeal of the decision, but
they instead incorporated a variation of the court’s narrow coordination standard into an
FEC regulation defining what constitutes coordination between a candidate and an out-
side group.

Based on this narrow new rule, the commissioners then proceeded to dismiss two major
pending investigations arising from the 1996 campaign that they had previously approved —
one alleging improper coordination between the AFL-CIO and the Democratic Party and the
other alleging improper coordination between the Coalition, a business organization, and the
Republican Party. The FEC found that its new restrictive standard of coordination was not
met in either case.

Thus, when faced with a controversial district court decision that greatly increased the
opportunities for outside groups to coordinate with candidates their supposed “independent”
expenditures to benefit those candidates, the commissioners prevented their general counsel
from appealing the decision, converted the decision into an FEC regulation, and then used the
decision and regulation as the basis to dismiss two important investigations concerning illegal
coordination that the FEC had itself initiated.

In the recently enacted campaign finance law, Congress repealed the FEC’s narrow regula-
tion on coordination and directed the Commission to issue new regulations.

Publicly financed party conventions

The 1974 campaign finance law provided political parties with the option to receive
public funds to finance their presidential nominating conventions in return for agreeing
not to raise or spend any private money.
The purpose of this provision was to end The political conventions have
the financing of the national party conven-
tions with large, private influence-buying become their own mini-soft money
contributions.

Since 1976, the major parties have accept- system because of the way in
ed public funds and agreed to forgo private
money for every one of their nominating con- which the FEC has progressively
ventions. At the same time, the FEC, through
a series of advisory opinions and rulemakings, weakened the law.
has repeatedly created loopholes in the public
financing system and opened the door to more and more private funding of the conventions by
corporations, labor unions, and wealthy individuals, to the point where a majority of the money
for these “publicly funded” conventions now comes from private interests.

By allowing the creation of “host committees” to help pay for the conventions, which could
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receive corporate and union funding, by allowing business contributions in exchange for “pro-
motional consideration,” and by allowing the provision of goods and services at discounted
rates, the FEC has allowed private funds to virtually swamp the public financing provided for
the conventions and thereby undermined a basic goal of the 1974 law.

Party Building Funds

The 1974 campaign finance law allowed political parties to raise and spend soft money to
defray the costs “for construction or purchase of any office facility,” as long as it was not
acquired for the purpose of influencing the

election of a federal candidate. The FEC has now taken the
This provision had one purpose: to author-
ize the use of soft money to fund the “con- position that the parties may
struction or purchase” of an “office facility.”
In the 1980s, the FEC reaffirmed this sin- use building-fund soft money

gular purpose, stating that the provision did
not apply to payments for “ongoing operating not only to pay for bU”dil’]gS,
costs as property taxes and assessments,” or to

payments for rent, building maintenance, util- but also for virtually any piece

ities, office equipment expenses, and other

administrative costs of a party headquarters. of furniture or equipment that
By 2001, however, the FEC commission-

ers, in response to a political party request and goes into a buﬂdmg

over the objections, once again, of their gen-

eral counsel, found, in a strained decision, that the provision to allow parties to use soft money
to purchase or construct an office facility also allowed the parties to spend soft money on vir-
tually anything that can fit into a building — office equipment, furniture, fixtures, telephone
banks, computer software, and the like.

Enforcement Proceedings

The FEC is notorious for its lengthy, dilatory, and often inconclusive enforcement pro-
ceedings. Two cases demonstrate what has been a pattern of inaction and ineffective action.

One classic case involved a complaint filed with the FEC charging that the Montana Repub-
lican party had violated the limits on coordinated expenditures by a political party with its can-
didates in a 1988 Senate race.

The FEC investigated this case for three years, and each of the five commissioners who
voted found that the law had been violated. Since, however, there were not four commission-
ers willing to vote for any particular violation charge, the FEC dismissed the case in 1994
without taking any action, notwithstanding the fact that all of the commissioners agreed that
the law had been violated.

Two years later, following a court appeal of the FEC’s dismissal of the case, the court
remanded part of the case back to the FEC and directed the agency to proceed on the matter.
In 1997, more than six years after the complaint had been filed, the Commission dismissed the
case on the grounds that it was now too “stale” to pursue.

Another classic example involved an individual who wanted to admit that he had violated
the campaign finance laws.

In September 1994, Thomas Kramer, a foreign national, wrote a letter to the FEC stating
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that he had made hundreds of thousands of dollars of illegal campaign contributions because
he had been unaware of the ban on contributions from foreign nationals. Kramer’s attorneys
shortly thereafter submitted a list of the contributions to the FEC.

Despite Kramer’s voluntary admission of violating the law, the FEC sat on the case for
almost two years. The agency did not contact Kramer until July 1996, after which it entered
into a conciliation agreement with him and Kramer agreed to pay a substantial fine. Thus it
took some two years to resolve an enforcement matter that began with an admission of guilt.

(See page 97 for detailed case studies of coordination, convention funding, building funds, and enforcement.)
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PAaArT 11

Recommendations:
Creating a New System for
Enforcing the Nation’s
Campaign Finance Laws

No law will be effective if the agency responsible for its enforcement interprets the
law contrary to its basic purposes and intent, administratively creates gaping
loopholes in the law, and tolerates widespread evasion of the law.

In order for existing and any new federal campaign finance laws to be effectively inter-
preted, administered, and enforced, it is essential that a new enforcement system be
established. The enforcement problems detailed in this report, furthermore, require
fundamental, not incremental change in order to be solved.

Successful campaign finance enforcement
The FEC's enforcement can be achieved.
The New York City Campaign Finance
problems require fundamental, Board, for example, is widely praised as an effec-
tive enforcement agency that has implemented a

not incremental, change in law that “greatly reduced the role of large con-
tributions in New York City races and ... great-
order to be solved. ly improved the local political culture.””

In describing the Board’s role in overseeing
the New York City campaign finance system, The New York Times has said that “on the whole the
system worked remarkably well” and “[t]he positive experience is a tribute to the Campaign
Finance Board charged with enforcing the rules.””®

The Board has been described by one commentator as “nonpartisan, impartial, independent,
patronage-free and fearless since its creation in 1989.””

According to the Board’s executive director, the essentials for effective enforcement include a num-
ber of elements: a non-partisan enforcement agency, meaningful enforcement powers, aggressive

enforcement policy, a comprehensive program of reform, operational integrity, and public support.”
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The Los Angeles Ethics Commission also has been praised for its oversight and enforcement
of the Los Angeles campaign finance and ethics laws. In a February 2001 editorial headlined,
“Ethics Panel Proving Its Worth,” the Los Angeles Times said:

Los Angeles’ city Ethics Commission is reminding voters again why its approval by
voters in 1990 was so critical. ... The Ethics Commission can continue to do its job
without fear because, unlike the Police Commission, for example, it has strong pro-
tections against political interference.

In contrast, an editorial in The Washington Post summarizing the FEC’s problems, concluded:
“[TThe entire authority to enforce the civil side of the campaign finance law is entrusted to an
organization that, under the best of circumstances, is ill-positioned to act decisively — often to
the frustration of its own staff. The FEC, quite simply, does not run like a real law enforcement
agency.””®

After more than a year of studying the enforcement issue, the PROJECT FEC Task Force
has concluded that the FEC must be replaced by a new agency that can “act decisively” and
serve as “a real law enforcement agency.” The Task Force has identified five foundational prin-
ciples for establishing such an agency:

1. A new agency headed by a single administrator should be established with respon-
sibility for the civil enforcement of the campaign finance laws;

2.  The new agency should be independent of the executive branch;

3.  The new agency should have the authority to act in a timely and effective manner,
and to impose appropriate penalties on violators, including civil money penalties
and cease-and-desist orders, subject to judicial review. A system of adjudication
before administrative law judges should be incorporated into the new enforcement
agency in order to achieve these goals;

4. A means should be established to help ensure that the new agency receives ade-
quate resources to carry out its enforcement responsibilities; and

5.  The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

The FEC: A Model To Avoid

The recommendations of the Task Force incorporate basic principles that other democra-
cies have found of fundamental importance in structuring enforcement mechanisms for their
election laws.

A comprehensive study of campaign finance law enforcement, issued in 1998 by a British par-
liamentary commission, set forth principles similar to those that underlie the Task Force recom-
mendations. The British study also made a telling reference to the FEC as a model to avoid:

Those who have advocated the establishment of an Election Commission have
been emphatic that it should be independent both of the government of the day
and of the political parties. We agree. An Election Commission in a democracy
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like ours could not function properly, or indeed at all, unless it were scrupulous-
ly impartial and believed to be so by everyone seriously involved and by the pub-
lic at large.

In our view, a number of important consequences follow. The first is that the
members of the Commission should not, in the normal course of events, be peo-
ple who have previously been involved in any substantial way in party politics.
The second is that the UK Election Commission, unlike the U.S. Federal Election
Commission, should consist of independent persons and not party representatives. The
third is that the method adopted for choosing the members of the Commission
should itself be independent of the parties. The fourth is that, nevertheless, the
individual members of the Commission should be acceptable to the leaders of the
main parties, who should be consulted in the course of their appointment. The
fifth is that, once appointed, the members of the Commission should hold office
for a considerable period of years and should enjoy substantial security of
tenure.® (emphasis added.)

Canada’s enforcement system is based on an enforcement agency headed by a single individ-
ual in order to prevent political partisanship in regulating Canada’s elections.®’ A parliamentary
publication describes the Canadian system as follows:

[Olne of [the] most significant developments in the history of the Canadian politi-
cal system is that the organizational procedures and procedural rules have been pro-
gressively removed from partisan political control and intervention. The system is
now administered by a neutral, impartial and independent set of officials, although
the laws continue to be passed by politicians.®

The enforcement system in the United States for federal campaign finance laws requires fun-
damental changes to achieve the independence, credibility, and effectiveness that are essential to
a workable system.

The PrOJECT FEC Task Force believes that these changes can be achieved through the
implementation of five basic principles:

1. A new agency headed by a single administrator should be established, with respon-
sibility for the civil enforcement of the federal campaign finance laws.

The Task Force has concluded that the establishment of a new enforcement system
headed by a single administrator with a long term of office and limited grounds for
removal is necessary in order to obtain effective, fair, and publicly credible enforcement
of the nation’s campaign finance laws.

The Task Force therefore recommends that the FEC be replaced by a new campaign
finance enforcement agency headed by a single administrator.

Such a restructuring would best focus authority and public accountability for the actions of
the enforcement agency, and provide the best opportunity for obtaining a highly qualified
and publicly credible person to lead the agency who could command the nation’s respect
and confidence.
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The single-headed agency approach would

A new system based on the unify the administration of the agency under
one clearly accountable head and obviate

appointment of a single many of the partisan and political problems
that have plagued the six-member FEC and

administrator with a long term helped create its culture of stalemate and

inaction on major matters.
of office and limited grounds for
The Task Force believes that the appoint-
removal offers the best chance ment of a highly visible, publicly credible

administrator would also help to ensure

for effective, fair, and publicly ongoing public attention and pressure on the
President and Congress to fund the enforce-

credible enforcement of the ment agency adequately.
nation’s campaign finance laws. In recommending a new agency, The Task

Force believes that this agency could utilize
much of the professional staff from the current FEC, and that some of the agency’s
functions could continue to be performed with little change, such as the agency’s admin-
istration of campaign finance disclosure requirements, a function that the agency has
generally discharged well.

There are precedents for a single-headed agency approach. A number of important
agencies are headed by a single administrator, including two independent agencies —
the Social Security Administration (which was separated from the Department of
Health and Human Services in 1994), and the Office of Special Counsel, an agency that
protects whistleblowers (which was removed from the Merit System Protection Board
in 1989).

These two agencies are considered “independent” because the head of the agency has a
statutory term and is protected from removal from office by a “for cause” requirement. In
addition, the agencies are structured with limitations on White House interference with
testimony, reports, or budget requests.

Key law enforcement and oversight agencies also are headed by a single administrator.
Responsibility for the enforcement of federal laws, for example, is vested in the Justice
Department, headed by the U.S. Attorney General. Responsibility for conducting and
coordinating domestic federal investigations is placed in the Federal Bureau of
Investigations (FBI), headed by the FBI Director. Responsibility for serving as the inves-
tigating arm of the Congress is placed in the General Accounting Office (GAO), headed
by the Comptroller General.

Vesting civil enforcement of the campaign finance laws in the hands of an agency headed
by a single administrator raises the question of whether that would leave enforcement
potentially subject to partisan actions by that individual. (This question, of course, also
exists for the attorney general, who has overall responsibility for the criminal enforcement
of federal campaign finance laws, and for the director of the FBI, who has investigative
authority over criminal campaign finance violations.)
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The Task Force believes that this potential concern is addressed by a number of protec-
tions, including the proposed appointment process for the office, the public climate that
would be created for fair and impartial enforcement of the law, and the new administra-
tive enforcement process being proposed, including the use of impartial administrative
law judges to consider enforcement cases.®

The Task Force also believes that the current multi-member FEC is hopelessly entan-
gled in partisanship and politics, which have rendered the agency ineffective and not
credible, a result which has fundamentally undermined the campaign finance laws.

The Washington Post noted in an editorial about the current FEC and the fact that it is
“weak by design”:

A far better model would put civil enforcement under the direction of one
person, who — like the FBI director — would serve a term of years not cor-
responding to that of the President who appoints him or the senators who
confirm him. This person would not be nearly so answerable to the regu-
lated community as are the current commissioners.*

"The significance and importance of the appointment of the enforcement agency head, the
public attention it would draw and the underlying premise of impartial enforcement that
would be established, all would help to ensure the appointment of a well-qualified impar-
tial individual who could command public confidence.

The requirement for Senate confirmation of the agency head would provide further
strong protection against the appointment of a partisan individual to this job. By estab-
lishing, in effect, a 60-vote requirement for confirmation, given the Senate’s filibuster
rules, each party would have a veto power over any nominee it viewed as too partisan to
hold the position.

Some may argue that a single administrator would lead to the same problems that
occurred in the Independent Counsel system and led to Congress’ decision to let the
Independent Counsel Act lapse.

The Task Force disagrees with this position and notes that there are basic differences
between the proposed new single administrator agency and the Independent Counsel sys-
tem. The appointment of the administrator would be subject to the checks and balances
of scrutiny by both parties, unlike the former Independent Counsels who were selected by,
and responsible to, a federal court.

Strong additional protections against partisan decisions would be provided by the estab-
lishment of a system of adjudication before administrative law judges, as proposed by the
Task Force in Recommendation Three. (See page 40.) This would establish a major role
for impartial administrative law judges to hear enforcement cases and make decisions
about potential violations of the campaign finance laws.

The new enforcement administrator would have only civil enforcement authority, unlike
the Independent Counsels, who had criminal prosecutorial power.
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Ironically, some have attempted to justify the 3-3 Democratic and Republican makeup of
the FEC by approvingly citing the Senate Ethics Committee 3-3 makeup as the basis for
this structure.

The Senate Ethics Committee, however, is widely perceived to be an ineffective and inac-
tive oversight body. As Dennis Thompson, a nationally regarded congressional ethics
expert who teaches at Harvard University, has noted, the ethics oversight process in
Congress reflects “an attitude of ‘mutual deterrence’ under which both parties seek to

avoid damaging cases.”®

The administrator of the new agency should receive a lengthy term of office, such as for
10 years, to further help remove the office from partisan politics. The administrator
should not, however, be eligible for reappointment at the end of the term. This would help
to protect against an administrator’s decisions potentially being influenced by the impact
those decisions might have on a possible reappointment to the position.

The FBI director currently has a 10-year term, members of the Board of Governors of the
Federal Reserve System have 14-year terms, and the Comptroller General has a 15-year
term.® These long terms exist in order to take the office beyond partisan politics and pres-
idential election cycles.

The new agency head should be provided a salary at Executive Level I, similar to that of
the commissioner of the Social Security Administration and Cabinet secretaries.

In addition, a high standard for presidential removal of the agency head should be estab-
lished in the authorizing legislation in order to protect the independence of the office.
Numerous regulatory statutes governing independent agencies provide that the members
may only be removed for “inefficiency, neglect of duty, or malfeasance in office.” In the
case of the new agency head, the standard could be even stronger, such as by requiring that
cause for removal also has to be “clearly established.”

Further, the authorizing statute should specify benchmark qualifications for the
agency head, such as, for example, high qualifications and appropriate experience for
the position, law enforcement or judicial experience, and public credibility as an
impartial decision-maker. Such provisions are not uncommon among regulatory agen-
cies — a review showed that 12 agency statutes (including those of the Federal Reserve
Board, National Transportation Safety Board, and the U.S. International Trade
Commission) set forth requirements relating to ability, expertise, qualifications, geog-
raphy, or affiliation.”

The statute also should provide for a deputy administrator, with temporary authority to
exercise the administrator’s responsibilities in the event of a vacancy in the office of the
administrator.

In summary, the proposal to have a single administrator in charge of the civil enforcement
of federal campaign finance laws builds on successful proven models for independent,
impartial administration and oversight, and is critical to establishing a new, workable, and
effective system for enforcing the campaign finance laws.
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2.

The new enforcement agency should be independent of the executive branch.

The legislation that creates an agency determines whether it is considered to be an inde-
pendent agency or a purely executive agency. Congress may supply the agency with vari-
ous attributes of independence from the White House in the agency’s organic act.

Under the Constitution, all agency heads must be appointed by the President and con-
firmed by the Senate.*® But the Constitution is silent about removal (other than impeach-
ment), and perhaps the key distinguishing feature of an independent agency is that the
Congress has placed some limitations on the President’s removal of the agency head(s).

However, independent agencies often have other distinguishing features beyond
“tenure” protection for their leaders.® Many statutes also contain provisions that allow
the agency to litigate in court with some independence of the Justice Department
and/or to bypass the White House (Office of Management and Budget) in budgetary
and legislative submissions.*'

It almost goes without saying that any agency set up to oversee and enforce campaign
finance laws, including laws that apply to presidential elections, should have a high degree
of independence from the White House. The new agency should therefore be established
as an independent agency, with restrictions on the President’s ability to remove the head
of the agency, as explained earlier. Moreover, the agency should have its own authority to

make independent budget requests and legislative proposals to Congress.

Models of Agency
Structure

In the federal government, there are
various alternative existing models of
agency structure.

An agency'’s structure is established
in the agency’s organic act, enacted by
Congress. Agencies can be headed by a
single official (for example, the Secre-
tary of Agriculture or the Administrator
of the Environmental Protection
Agency) or by a collegiate body such as
a board or commission. An agency can
be called a department, bureau, divi-
sion, board, council, commission, admin-
istration, etc. Under the Administrative
Procedure Act (APA), "agencies” can
also be within agencies (for example,
the Food and Drug Administration is
within the Department of Health and
Human Services).’

One important dividing line is between
those agencies headed by a single admin-
istrator (sometimes referred to as “single-
headed” agencies) and those run by a
multi-member board or commission.

Most, but not all, multi-member agen-
cies are established as so-called “inde-
pendent” agencies, meaning that they
have been given a significant degree of
independence from White House control.
Most multi-member agencies have an odd
number of three to seven members (most
often five) with a requirement that there
be no more than a bare majority from the
same political party.

The FEC and the U.S. International
Trade Commission are the two exceptions
in that each has six members, normally
resulting in an equal split of members
from the two major parties.

An important variable in the make-up
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The new agency should be an
independent agency, with
restrictions on the President’s
ability to remove the agency’s
head. The agency should have
its own authority to make
independent budget requests and

legislative proposals to Congress.

The new agency should also be authorized to
handle its own litigation independently of the
Department of Justice. This should include
the restoration of its authority to represent
itself before the Supreme Court. The FEC
had such authority for 20 years, until the
solicitor general challenged it and the Court
determined that Congress had not specifically
granted the FEC this authority.”

Congress should grant the FEC this authority
(and thereby consciously depart from the pre-
vailing practice in the federal government) since
it is imperative that this agency’s independence
from the White House be clearly established,
and since the Department of Justice functions in

many ways as the White House’ legal office. The solicitor general would still, of course, have

the ability to appear separately before the Court on campaign finance matters.

3. The agency should have the authority to find violations, to act in a timely and effec-

tive manner, and to impose appropriate penalties, including civil money penalties

and cease-and-desist orders, subject to judicial review. A system of adjudication

before administrative law judges should be incorporated into the new agency in

order to achieve these goals.

of regulatory boards and commissions is
the power of the chairman. Some agen-
cies have a tradition (often backed by
statutory powers) of a strong chairman
vis-a-vis the other members. Other agen-
cies may have a weaker chairman and/or
a tradition of collegial power sharing.

The FEC has an especially weak chair-
man. Unlike most independent agencies,
the FEC chairman is not designated by the
President but is elected by the members
on a rotating basis (so that each member
usually serves one year as chairman dur-
ing his or her term). The vice-chairman
must be from a different party than the
chairman. The chairman’s term is only for
one year and the chairman plays no spe-
cial role in selecting the staff director or
general counsel, both of whom must be
chosen by affirmative vote of a majority
of the Commission.?

In most other boards and commissions,
however, Congress has, through a series of
reorganization plans and other statutes,
gradually assigned more and more power
to agency chairmen to control the day-to-
day operations of the agencies.?

Another variable, which often serves
as a surrogate for the perceived impor-
tance of the agency and the strength of
the chairmanships is the salary of the
chairman and the members.

Agency chairmen are typically paid
somewhat more than their colleagues. Pres-
idential appointees are paid at one of five
levels. The commissioner of the Social Secu-
rity Administration is paid at Executive
Level | ($151,800 as of January 1, 1999), the
same rate as Cabinet secretaries. As of Jan-
uary 1, 1999, the chairmen of the Federal
Reserve Board and the Nuclear Regulatory
Commission (NRC) were the highest-paid
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The administrative enforcement procedures currently in existence at the FEC should be

streamlined to enable the new agency to operate in a timely and effective manner. Under

current law, except for a pilot program covering reporting violations, the existing enforce-

ment process requires that the Commission can only seek a conciliation agreement, and

without a settlement must pursue a de novo civil action in federal court.”

This limitation, combined with the complex internal FEC procedures that exist for

enforcement matters, have led to long and untimely delays in resolving enforcement mat-

ters. The multiple opportunities for delay inherent in this enforcement process must be

eliminated if the agency is to have credibility.

"To help accomplish these goals, the new agency should be empowered directly to impose

appropriate penalties for violations of the law, a power that, with a minor exception, does

not exist in the FEC’ current enforcement system. These penalties should include both

civil money penalties, as well as cease-and-desist orders.

Before such penalties could be imposed, however, alleged violators (respondents) would be

offered an opportunity for a hearing under the Administrative Procedure Act (APA) before

an administrative law judge (ALJ).*

Under this administrative imposition approach — used extensively by other enforcement

agencies in the federal government — an appropriate penalty could be assessed by agency

enforcement staff, but would be subject to offering the respondent a right to a hearing

before, and an initial decision by, an AL]J.

heads of multi-member agencies, with both
paid at Executive Level Il ($136,700). The
Environmental Protection Agency (EPA)
administrator and deputy Cabinet secre-
taries also received this rate of pay.

The FEC chairman and most regulatory
commission chairmen were paid at Execu-
tive Level Ill ($125,900), as were non-chair-

man members of the NRC and the Feder-
al Reserve Board. The non-chairman
members of most multi-member commis-
sions are paid at Executive Level IV
($118,400 in January 1999).* As of April
15, 2002, the FEC commissioners continue
to receive compensation at Executive
Level IV ($130,000).°

“[Algency means each authority of the Government of the United States, whether or not it is within

or subject to review by another agency [excepting Congress, the courts, the D.C. government and other
entities].” 5 U.S.C. § 551(1). Nor does it include the President. See Franklin v. Mass., 505 U.S. 788 (1992).

3 See id. at 1164-82.

See M. Breger & G. Edles, Established by Practice: the Theory and Operation of Independent Federal
Agencies, 52 Admin. L. Rev. 1111, 1255-56 (2000).

4 See id. at 1164-65. These salary statistics take account of Exec. Order 13,106, 63 Fed. Reg. 68,151 (Dec.
7, 1998), reprinted in 5 U.S.C.A. § 5332 (2000 Supp.).

See 2 U.S.C. § 5315 (FEC commissioner salary information available at FEC Press Office).
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A discretionary appeal from any decision of an ALJ could be taken by either party to the
administrator (or his or her delegate, such as a “judicial officer” or special appeals board),”
and the final agency decision against a respondent would be subject to judicial review on
the record developed before the ALJ. Judicial review of the agency’s orders should be
available in the federal circuit courts of appeals.®

This proposal is not a novel procedure. Congress began to incorporate this “administra-
tive imposition model” in numerous enforcement statutes in the 1970s” after a study
described the problems with traditional civil penalty statutes that required agencies to
collect penalties after a district court trial.®® In 1977, in the case of Atlas Roofing v.
Occupational Safety and Health Review Commission,” the Supreme Court upheld this pro-
cedure against a challenge that it violated the right to a jury trial. Lower court decisions
have followed Atlas Roofing in upholding various civil money penalty statutes against con-

100

stitutional challenges.

In many statutes Congress has specified the now-standard type of administrative impo-
sition model." It is used in the Occupational Safety and Health Act,'” the Clean Water

105

Act,'® the banking' and securities laws,'® and numerous other health and safety and

financial regulatory statutes.'®

As more fully discussed in Exhibit 1 (see page 49), the FEC’s statute does contain a provi-
sion for a two-year pilot program (which ended December 31, 2001) to administratively

assess penalties for reporting violations.'”

In this program Congress authorized an infor-
mal agency hearing process, perhaps due to the small penalties and the clear-cut nature of

the evidence in reporting violations cases.'®

While Congress has sometimes in other agency programs also authorized the use of infor-
mal adjudication procedures to adjudicate civil penalties, especially in the case of small
fines for environmental violations,' the PROJECT FEC Task Force believes that it is more
appropriate for most campaign finance law violations to offer respondents full APA hear-
ings, presided over by ALJs." It may be appropriate, however, to make permanent the
informal process for the reporting violations covered by the pilot program.

The value of this revised enforcement process, centering on ALJ adjudication, is twofold.
First, ALJ adjudication provides additional insulation of the enforcement process from
partisan politics. The ALJ has decisional independence, and the administrator would
have to write a convincing opinion to overturn an ALJ decision (which would of course
also be subject to judicial review).

Second, the process would provide the agency with the ability to find violations of the law
and impose appropriately calibrated sanctions, as contrasted with the agency’s very weak
current authority which allows it only to determine there is “probable cause” that the law
has been violated, following which it can only file a lawsuit and seek sanctions from a court.

At the time of the creation of the FEC in the 1970s, it was relatively uncommon for
administrative agencies to have the power to impose sanctions. Granting this power to
agencies has become a basic feature of most regulatory programs. Such authority should
exist in the new agency responsible for enforcing campaign finance laws.
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One goal of the new system should be to provide “real time” penalties for violations of the
campaign finance laws, where possible, in order to remove the perception that there is “no
cost” to violating the law. To help meet this
goal, the administrator should be required to

The goal should be to provide establish procedures and schedules for agency
adjudication that would ensure timely

“real time” penalties for enforcement of the law.""" Moreover, in those
instances where the administrator believes

violations of the campaign that interim injunctive relief is warranted to
stop a threatened or ongoing violation of the

finance laws where possible. law, the administrator should be authorized to

seek such relief in federal district court.

Congress should also restore to the new agency the power to conduct random audits that
the FEC had when it was created in 1974 and that Congress stripped from the agency
later in the 1970s. Random audits are an important means for ensuring voluntary com-
pliance with the law and are used by other agencies, such as the IRS, to accomplish this
purpose.

4. A means should be established to help ensure that the agency receives adequate
resources to carry out its enforcement responsibilities.

An enforcement agency must be adequately funded to be effective.

The FEC, however, unlike other agencies in government, is responsible for overseeing and
regulating the activities of the very individuals who are responsible for funding the agency
and overseeing its activities. And Congress has chosen to exercise these powers by chroni-
cally under-funding the FEC and by undermining its enforcement efforts by imposing
unreasonable constraints on the use of the resources it was given. (See page 71 for details.)

A process, therefore, needs to be established to help ensure that Congress provides ade-
quate funds for the enforcement agency and does not continue to use its appropriation
authority to undermine the agency’s ability to carry out its statutory responsibilities.

The General Accounting Office (GAO) should be asked to conduct a study and make
recommendations on what levels of funding would be necessary for the new enforce-
ment agency to properly do its job of overseeing and enforcing the federal campaign
finance laws. The GAO also could be assigned responsibility for making ongoing pub-
lic recommendations about the agency’s budgetary needs. Funding provided for other
enforcement agencies of the government should be reviewed as part of an effort to
establish an adequate funding level for the new agency.

The agency should be funded on a multi-year basis to provide stability in funding, to con-
form resources to the election cycles of presidential and congressional campaigns, and to
help insulate the agency’s funding from congressional efforts to restrict the agency’s enforce-
ment efforts.

Some kind of measurable standard also could be statutorily established to help ensure the
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agency receives adequate resources to carry out its responsibilities, such as using the
growth of campaign spending over time as one trigger for increasing agency funding, and
taking into account the increased workload for the agency in presidential election years
over non-presidential ones.

The Committee on Standards in Public Life, which has studied and reported on the
funding of political parties in the United Kingdom, recognizes the importance of
independent budgeting:

One of the main prerequisites of the independence of the Commission
would be its independence of budget. A body whose budget was deter-
mined through a government department and which consequently had
to fight for resources against competing priorities in government could
never be perceived as truly independent. We therefore believe it is
essential that a mechanism should be developed for setting the
Commission’s budget which stresses the Commission’s independence
while at the same time retaining a degree of accountability to
Parliament for the proper expenditure of public funds.'

The criminal enforcement process should be strengthened and a new limited pri-
vate right of action should be established where the agency chooses not to act.

The campaign finance laws have provided only for misdemeanor penalties in the case of
criminal violations of the law, even where major knowing and willful criminal violations
of the law occurred. This has discouraged investigations and criminal prosecutions by
the Justice Department, which has not deemed it a priority to devote resources to activ-
ities that involve misdemeanor offenses.

As in the case of statutes covering other

areas of law, felony penalties are neces- AS in the case of statutes covering
sary for major knowing and willful vio-

lations of the federal campaign finance Other areas of law, felony penalties
laws. This would help to ensure that seri-

ous criminal campaign finance activities are needed for major kﬂOWiﬂg
are treated in a serious and appropriate

manner and would increase the poten- and willful violations of federal
tal for the Justice Department to move

forward in investigating and prosecuting campaign finance laws.

such activities when they take place.

"The statute of limitations established in the 1974 law for criminal violations of the campaign
finance laws was set at only three years, making it inconsistent with the five-year statute of
limitatons found in many other federal statutes. This unexplained and unjustifiable shorter
time period for pursuing violations of the campaign finance laws has hampered the ability of
the government to conduct investigations and bring cases that would otherwise be pursued.

The statute of limitations for campaign finance violations should be five years, which
would bring it into conformity with many other federal statutes.
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The campaign finance reform bill passed by Congress on March 20, 2002 addressed these
issues, establishing felony penalties for major federal campaign finance violations and a five-
year statute of limitations for campaign finance violations following the 2002 elections.

In addition, in order to help ensure that a criminal investigation is initiated whenever it
becomes clear that such a matter should be undertaken, the administrator of the new
agency should be given statutory authority to refer potential criminal matters to the Jus-
tice Department at whatever stage in the agency’s enforcement proceedings the admin-
istrator concludes such a referral is appropriate.

The Justice Department’s handling of campaign finance investigations during the
Clinton Administration was a matter of great controversy, particularly in regard to
the campaign finance abuses that occurred in the 1996 presidential election. The
GAO should undertake an examination of the Justice Department’s responsibilities to
enforce the criminal provisions of the campaign finance laws and make appropriate
recommendations as to how to improve such enforcement, including recommenda-

tions about appropriate and necessary resources.'"?

Under current law, the FEC has exclusive jurisdiction to bring civil proceedings to enforce
the campaign finance laws. As a limited check, the law provides that any person who files
a complaint with the FEC, and is aggrieved because the agency dismisses the complaint
or fails to act on it, can file suit against the FEC and request the court to order the
agency to pursue the matter. The court cannot, however, decide the merits of the case.

The law further says that if the FEC continues to fail to act after being ordered to, the
court can authorize the complainant to proceed against the respondent in court. But this
has rarely, if ever, been done.

This system has proven to be an inadequate check on the Commission’s lax record of
enforcement and should be strengthened to deal with the ongoing problem of courts too
often deferring to unreasonable FEC delays in acting on enforcement matters.

In order to provide a stronger check against civil violations being ignored, a limited pri-
vate right of action also should be established, like the one used by the Equal Employ-
ment Opportunities Commission, whereby the agency could authorize a private
complainant to pursue a matter directly in court on the merits if the agency decides not
to act on an enforcement matter brought to it by a private complainant.'

Under this procedure, the new enforcement agency would have the discretionary author-
ity to issue a “right to sue letter” to a private complainant who has raised a matter before
the agency that the agency chooses not to pursue. After receiving such a letter, the com-
plainant could pursue the matter directly in court by filing a lawsuit against the alleged
violator. The complainant would litigate the alleged illegality in the place of the enforce-
ment agency, and could seek a remedy from the court.

This would provide for some recourse when the administrator has exercised discretion
not to proceed, and increase the deterrent function of the law by providing for the pos-
sibility of enforcement even when the administrator declines to act.
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This “right to sue” process allows an agency to select its own enforcement priorities, but
also provides an alternative enforcement route for the agency to use in certain cases
where the agency decides not to take any action. This becomes, in part, a means for an
agency to supplement its resources by permitting private complaints to be used in cer-
tain circumstances to achieve civil enforcement of the laws.

Establishing this process would result in a statutory requirement for one of three possi-
ble outcomes occurring within an established time period — for example, 180 days after
a complaint is filed with the agency:

. The administrator could decide to close the case without issuing a “right to sue” let-
ter. In such an event, the complainant could seek judicial review of the decision to
close the case.

. The administrator could close the case and issue a “right to sue” letter. In this instance,
the private complainant could bring a case against the respondent directly in court.

. The administrator could decide to keep the case open and continue to pursue an inves-
tigation. In these circumstances, the complainant could then seek judicial review of the
agency’s pursuit of the case at any point where the complainant believes there is an
unreasonable delay in the agency action. And if the administrator ultimately closed the
investigation, the agency could still choose to issue a “right to sue” letter at that time.

Conclusion

Congress has enacted a new campaign finance law to help restore the integrity of our democracy.

But, as The Washington Post has noted in an editorial, “[N]o significant overhaul of cam-
paign finance is likely to succeed without a concomitant invigoration of the FEC.”"*

The FEC is a failed agency. This has been a central factor in the creation of dangerous and
corrosive campaign finance problems in the country and in reaching the point where the polit-
ical community believes that “anything goes” when it comes to campaign finance practices.

If the newly enacted campaign finance law is to accomplish its goals, and if the credibility
and effectiveness of existing campaign finance laws are to be restored, it is essential to estab-

lish a new system for enforcing the nation’s campaign finance laws.
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Case Studies:
Detailing the Problems

Part I of this report sets forth what’s wrong with the Federal Election Commission (FEC)
and the case for closing the agency. Part II sets forth a proposed solution.

Part III of this report expands on the discussion in Part I and documents the problems with
the FEC in greater detail in a series of six exhibits.

The exhibits cover the structural problems with the FEC (page 49), the politicization and
partisanship of the commissioners (page 59), congressional interference with the FEC (page 71),
the role of the FEC in creating and perpetuating the soft money problem (page §1), other cam-
paign finance problems caused by the FEC (page 97), and the limited role of the courts in caus-
ing campaign finance problems (page 117).
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Exhibit 1 | The Structure of the Commission

The Structure of
the Commission:
Weak, Slow-Footed,
and Ineffectual

Lmdz'ng up to the creation of the FEC in 1974, Members of Congress feared that
a campaign finance enforcement agency would become too powerful and trouble-
some. 10 deal with these concerns, Congress created a new agency with a cumbersome
enforcement process, no power to find violations and impose penalties, and a structure
designed for partisan deadlock and inaction.

The Commission was established with exclusive civil jurisdiction over matters arising
under the federal campaign finance laws, but the agency can do little on its own to
actually enforce the law. The singular power that the Commission wields is the power
to file a civil suit against a vespondent in court. Yet this authority can only be exer-
cised after the agency’s exhaustive and lengthy internal enforcement process bas run
its course, and conciliation with the respondent has failed. And, even then, the result
is the initiation of anotber long legal process.

In response to the Watergate campaign finance scandals, Congress, in 1974, amended the
Federal Election Campaign Act (FECA)"® to provide the most sweeping campaign finance
laws ever enacted. In addition to limiting contributions and establishing a public financing
system for presidential elections, the legislation established the Federal Election Commis-
sion (FEC).""”

With many Members of Congress concerned that a new enforcement agency would be too
powerful and threatening, Congress created an institution designed to be weak — with an
unwieldy enforcement process, limited enforcement powers, and politicized commissioners.

The FEC is an independent agency with “primary and substantial responsibility for admin-

"8 and exclusive jurisdiction for civil enforcement of the Act.'

istering and enforcing the Act
The Commission is vested with “the ‘sole discretionary power’ to determine in the first instance

whether or not a civil violation of the Act has occurred.”®® As such, the FEC has the authori-
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ty to conduct investigations, authorize subpoenas, receive evidence, administer oaths, and ini-
tiate civil actions to enforce the Act."

Despite these tools, however, the Commission has been unable and unwilling to overcome
its inherent structural and systemic problems, and has failed as an enforcement agency.

Internal Procedures:

A Cumbersome

Enforcement Process “[PJrocedural requirements and
A cumbersome enforcement process has

hindered the ability of the Commission to act their attendant time allowances

effectively. The process, with its numerous

steps, has led to many inconsistencies and make it difficult — if not
delays. As current FEC Commissioner Scott

Thomas has written, “[P]rocedural require- impossible — for the
ments and their attendant time allowances

make it difficult — if not impossible — for the Commission to resolve a
Commission to resolve a complaint in the same

election cycle in which it is brought.”'? complaint in the same election

Cases enter the FEC enforcement process
through both internal and external methods.  Cycle in which it is brought.”
Internally generated cases result from field ~ FEC COMMISSIONER SCOTT THOMAS
audits and referrals from either the Reports
Analysis Division (RAD) of the FEC, or from other agencies like the Department of Justice.
Externally generated cases are complaints filed by individuals or groups who believe violations
of the Act have been committed.'”

Here’s how the process works:

STEP 1: THE COMPLAINT IS RANKED BY ITS SIGNIFICANCE.

External complaints to the FEC must meet basic procedural criteria in order to be
accepted by the Office of the General Counsel (OGC). Once a complaint meets these
criteria, it enters the Enforcement Priority System that manages the Commission’s case-
load by assigning a ranking of significance to each case. Standards used in this ranking
process include “the intrinsic seriousness of the alleged violation, the apparent impact
the alleged violation had on the electoral process, the topicality of the activity, and the

development of the law and subject matter.”"

STEP 2: THE STAFF ANALYZES THE CASE AND MAKES A RECOMMENDATION.

Limitations in staff and resources mean that eligible cases wait long periods of time
before being assigned, and cases that are frequently most significant (involving a large
number of respondents, and intricate details and transactions) require a heavier con-
centration of staff resources. These factors cause additional delays and bottlenecking
during the OGC’ analysis and determination of the case. Not infrequently, cases are
dismissed as stale if they are never activated under the ranking system.

If a case is activated after the ranking assigned to it, the OGC writes an analysis of the
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STEP 3:

STEP 4:

STEP §:

STEP 6:

factual and legal issues in the case (the First General Counsel’s Report), and recom-
mends whether the Commission should find “reason to believe” that a violation of the
Act has occurred. The general counsel recommends that the Commission either move
forward with “reason to believe,” or recommends that there is no reason to proceed
and suggests that the case be closed.” The commissioners vote on the recommenda-
tion of the general counsel, with four votes needed either to drop the case or pursue
the investigation further in order to find possible violations.

THE COMMISSIONERS AUTHORIZE AN INVESTIGATION.

If the commissioners find reason to believe a violation has occurred, an investigation
is initiated and the FEC enjoys broad investigative authority." It can issue subpoenas
for documents and testimony and take depositions. However, a subpoenaed person
may, within five days of receipt, file a motion to quash the subpoena.'” If the motion
to quash is denied but the respondent nonetheless refuses to comply with the subpoe-
na, the Commission must go to court to enforce the subpoena. These proceedings can
add significant time delays to the enforcement process, as motions to quash or enforce

subpoenas can be tied up in court for years at a time.'”

THE COMMISSIONERS FIND “PROBABLE CAUSE TO BELIEVE.”

Once an investigation is completed, the general counsel prepares a brief detailing the
counsel’s position, based on the factual and legal evidence in the case, and provides
both the commissioners and the respondent with a copy.” The general counsel notes
if the investigation warrants a finding that there is “probable cause to believe” or no
“probable cause to believe” a violation of the law has occurred.™

Fifteen days are afforded the respondent to submit a response brief to the general

3" The commis-

counsel’s report, but the respondent may request an extension of time.
sioners review both briefs and vote on the recommendation of the general counsel.

Again, four affirmative votes are required of the commissioners to find “probable cause.”
THE COMMISSION ATTEMPTS TO RESOLVE THE MATTER BY CONCILIATION.

If the Commission finds that there is no probable cause to believe, the case is closed
and the parties are notified. If the Commission finds that there is probable cause to
believe a violation of law has occurred, the Commission is required to attempt to
resolve the matter by “informal methods of conference, conciliation, and persuasion”
within 90 days.” If a mutually acceptable conciliation can be reached, the agreement
takes effect upon approval with four affirmative votes by the commissioners. (Commis-
sion regulations also provide that a conciliation agreement may be reached before the
general counsel provides the commissioners with a “probable cause to believe” brief."®)

THE COMMISSION RESORTS TO THE COURTS.
Cases not resolved in conciliation within 90 days can end in litigation. The Commis-

sion has the authority, with “an affirmative vote of four of its members, [to] institute a
civil action for relief, including a permanent or temporary injunction, restraining
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order, or any other appropriate order ... in the district court of the United States for
the district in which the person against whom such actions [are] brought is found,
resides, or transacts business.”’* This is the only power the Commission has in terms
of acting on an alleged violation (except for the recently instituted administrative fines
program for minor violations).

Alternatively, the Commission may dismiss the case because it lacks resources to pur-
sue the issue in court.

In court, the FEC may seek the maximum statutory penalty — 100 percent of the vio-
lation or $5,000 — whichever is greater.

If the Commission pursues the respondent as a knowing and willful violator of the law,
it may ask the court to increase the penalty to 200 percent of the actual violation or
$10,000, whichever is greater. Respondents run the risk, however, of the court decid-
ing to impose a greater penalty than that for which the Commission was willing to
settle. On the other hand, the Commission runs the risk that the court might impose
a penalty smaller than what the respondent was willing to accept as part of a concilia-
tion agreement.

Lack of Statutory Enforcement
Powers and Inability to Find Violations

The Commission is constrained by its lack of powers and authority. The Commission was
established as the only agency with civil jurisdiction over matters arising under the federal
campaign finance laws, but the agency can do little on its own to actually enforce the law. At
no point in the lengthy enforcement process detailed above does the agency have power to find

1”135

that a violation has occurred — it is only given options of finding “reason to believe”'* and

“probable cause to believe.”"*

Additionally, through the process of conciliation, the Commission can attempt to negotiate
civil penalties and settle matters under review, but it cannot adjudicate complaints or require
sanctions for violations.

Private citizens and organizations must file all complaints with the FEC, which has exclu-
sive civil jurisdiction to act on them. They cannot go directly to court. While there is a nar-
row statutory means by which private complaints may eventually be heard in court by
challenging the FEC’s failure to pursue a complaint, this mechanism has proven ineffectual as
a means of forcing the agency to act.

The single power that the Commission wields is the power to file a civil suit against a
respondent in court. Other than the ability to impose fines for minor reporting violations, this
is the Commission’s only authority for formal action on an alleged violation. Yet this authori-
ty can only be exercised after the exhaustive internal enforcement process has run its course
and conciliation has failed, and is only an #nitiation of another process of research, briefs, pre-
senting arguments, and seeking action. Litigation adds years to the already-lengthy enforce-
ment process and the Commission’s pursuit of a case in court represents a substantial expense
of already tightly constrained human resources and capital.’”’

Furthermore, the Commission has no power to seek court injunctions to halt illegal activi-
ty while it takes place or to act expeditiously in a pre-election time frame. Nor does the Com-
mission have the authority to conduct random audits of candidate campaign committees.
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Deadlocked Commissioners

The Commission is made up of six commissioners. The Act provides that “no more than 3
members of the Commission ... may be affiliated with the same political party.”*® This clause
is a recipe for inaction on major matters — politically dividing the Commission with three
Republicans and three Democrats. (See page 59 for more on the politicization of Commission
appointments and its hobbling impact on the FEC.)

The situation is exacerbated by the statutory requirement that a majority vote of the com-
missioners — four votes — is necessary for the agency to make any decision or take any action.
Thus, in any enforcement case where a 3-3 vote occurs, the enforcement matter is dropped. As
National Journal has noted, “With the FEC often resembling a three-on-three tag-team
wrestling match, important matters become trapped in gridlock.”"*

A 3-3 deadlock can occur at any stage of the enforcement process and kill the proceeding
— from a decision to open a case, to find reason to believe that a violation has occurred, to find
probable cause, to file a case in court, or to appeal a case. When deadlocked votes occur early
in the enforcement process, investigations into allegations, no matter how serious they are,
simply end before questions can be asked or answers obtained.

An investigation into allegedly illegal spending by the Montana Republican party provides
a classic example of how a partisan division of the commissioners can block an enforcement
action. (See page 114 for a detailed discussion of this investigation.)

There are numerous other examples where 3-3 votes have blocked Commission proceed-
ings in important cases:

. The Dole/RNNC Case

A decision following the investigation into the 1996 fundraising scandals illustrates the
problem. The FEC found that the 1996 Dole for President campaign had received ille-
gal contributions from the Republican National Committee (RNC). The Dole commit-
tee entered into a settlement with the Commission to resolve the matter. But having
found that the Dole committee received illegal contributions from the RNC, the Com-
mission deadlocked on whether to find that the RNC had made the illegal contributions.

The investigation arose out of the fact that in the spring and summer of 1996, when
the Dole campaign was short of funds prior to the Republican Convention, 12 Dole
staffers went onto the RNC payroll. Once the Dole campaign received its grant of pub-
lic funding for the general election, 11 of these same 12 staffers transferred back to the
Dole campaign payroll.

Having found that the Dole
The general counsel recommended that
the Commission investigate whether the campaign received illegal
RNC’s payment for the staffers during
the spring and summer was an in-kind ~ contributions from the RNC, the
contribution to the Dole campaign. The
three Democrats voted for the general Commission deadlocked on
counsel’s recommendation to pursue an
enforcement action against the RNC, whether to find that the RNC had
while the three Republican commission-
ers voted against it. The Republicans made the illegal contributions.
claimed that it was unproven whether the
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staffers were working for the Dole campaign, as opposed to the party, and therefore
whether the RNC really had made a contribution to the Dole campaign. Absent a fourth
vote to proceed, the investigation was dropped.

In a Statement of Reasons issued by the Democratic commissioners, they noted,

[T]he evidence on which the Commission relied to find probable cause to
believe that the Dole Committee violated the law in accepting these serv-
ices from the RNC is no less compelling in determining whether the RNC
violated the law in providing the services. Unless the RNC made an exces-
sive contribution, it is hard to fathom how the Dole Committee accepted
an excessive contribution. It is this stark inconsistency that renders [the

Republicans’] decision not to proceed in this matter inexplicable.'

The Haley Barbour Case

In 1999, the general counsel recommended that the FEC investigate whether the RNC
and a related nonprofit corporation called the National Policy Forum (NPF) illegally
accepted foreign donations and used those undisclosed funds to influence federal elections.

The charge was based on a complaint filed by the Democratic National Committee
(DNC) that the National Policy Forum was not a separate group at all, but a project of
the RNC. The complaint further alleged that the RNC “loaned” more than $2 million to
the NPE, and that the NPF then used foreign money to repay the loan to the RNC, right
before the 1994 elections, in time for the RNC to then use those funds in the elections.

The general counsel recommended that the Commission find probable cause to believe
the RNC, and its chairman, Haley Barbour, solicited and accepted a $1.6-million con-
tribution from a foreign national.

The three Democrats on the Commission — Danny McDonald, Karl Sandstrom, and
Scott Thomas — voted in favor of the recommendation, while Commissioners Lee
Ann Elliot, David Mason, and Darryl Wold, the three Republicans, voted against it.
Accordingly, because of the deadlock, the Commission closed the case without taking

any action.

In a Statement of Reasons, Commissioners Thomas and McDonald noted that the ques-
tion in the case was whether the RNC “could avoid public disclosure, the Commission’s
soft money regulations ... as well as the foreign national prohibitions simply by setting
up a shell organization which it asserted was separate from the national party. This so-
called ‘separate’ organization, the National Policy Forum, was chaired by the RNC
Chairman, staffed by RNC staff, and financed by RNC money.”"*'

Commissioners Thomas and McDonald further noted:
This is a very compelling case. Obviously, the RNC itself could not receive

a bank loan guaranteed with foreign national money or directly receive
money from a foreign national. To overcome this, the RNC developed a
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carefully thought out series of transactions designed to deposit additional
money into its accounts. Structured through a loan repayment, the RNC
used a shell organization it had established as the vehicle to route “urgent-
ly needed” foreign funds into the United States election process.

The Democratic commissioners protested the refusal of the three Republicans to inves-
tigate the case:

The Federal Election Campaign Act means very little if it can be so easily
evaded. A national party committee should not be able to get around pub-
lic disclosure requirements and fund allocable activities entirely with soft
money merely by setting up a straw organization. A national party should
not be able to evade the prohibitions on the use of foreign national money
through such a charade and, thus, be able to do indirectly what it can’t do
directly. By approving such trickery, our colleagues’ decisions in this mat-
ter are plainly contrary to both the plain language of the statute and the

Commission’s regulations.'?

Decisions To Appeal
Partisan deadlocks also have occurred on whether to appeal significant cases.

After the Commission in 1996 lost a federal district court case against GOPAC, a polit-
ical group organized by former House Speaker Newt Gingrich (R-GA), the three Democ-
rats voted to appeal the decision but the two Republicans, Commissioners Joan Aikens
and Elliot (the third Republican seat was vacant), voted to drop the matter. As a result
of the partisan split, the case was dropped, without an appeal.

The commissioners also deadlocked on whether to appeal to the Supreme Court a Court
of Appeals decision from the Fourth Circuit that struck down the FEC’s regulations on
defining “express advocacy.” The Commission’s regulation defined express advocacy to
include ads that “could only be interpreted by a reasonable person” as advocating the
election or defeat of a candidate, in addition to ads using “magic words” such as “vote
for” and “vote against.” The regulation was based on a ruling made by the Ninth Cir-
cuit Court of Appeals.

When the Fourth Circuit found the regulation unconstitutional, the three Democrats
voted to appeal to the Supreme Court, but the three Republicans voted against appeal.
Because of the deadlock, the case was not appealed."

The commissioners also split 3-3 along party lines on whether to request the U.S. solic-
itor general to participate in the Supreme Court as amicus curiae in Nixon v. Shrink Mis-
souri Government PAC, 528 U.S. 377 (2000). This was an important case that challenged
the constitutionality of contribution limits.

Even though the FEC was not a party to the case because it involved a state-law limit,
the Court’s ruling was expected to directly relate to the contribution limits contained in
federal law. As a result of the split, “the expert agency responsible for the administration
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of the nation’s campaign finance laws will have no voice in one of the most significant
election law cases of the last quarter century,” according to two of the Commissioners
who supported the request.'*

. Advisory Opinions

Deadlocked votes also can occur in the advisory opinion and rulemaking processes, again
blocking action.

The FEC, for example, deadlocked on a request by the DNC to liberalize soft money
accounting rules in the wake of the September 11, 2001 terrorist attacks. The three
Democratic commissioners voted for the request while the three Republicans opposed it.
While Democrats have been associated with stronger soft money rules and Republicans
with looser rules, in this case, in response to the DNC’s request, the Democratic com-
missioners favored looser rules while the Republican commissioners opposed them.

The FEC is not the only federal administrative agency to be headed by an equal number of
members; the International Trade Commission (ITC) also has six members, with three repre-
sentatives of each party."® However, the ITC differs from the FEC because Congress stipulat-
ed that whenever the I'T'C has a tied vote regarding whether or not an investigation will be
conducted, “such investigation shall thereupon be carried out.”™ The FEC lacks such a provi-
sion and is afforded no recourse for tie votes at any stage of the enforcement process.

As The Washington Post observed:

Intense partisanship envelops almost every major decision the FEC’ six Commis-
sioners make. ... Time and again partisan standoffs have prevented the Commission
from pursuing enforcement actions against major politicians and powerful interest
groups, even when the FEC’s general counsel recommends going forward.'®

While one of the six commissioners heads the Commission as chairman, this title conveys lit-
tle real power to its holder. The chairman serves a one-year term as the head of the agency, and
plays only a ceremonial role consisting of presiding over meetings, signing documents, and setting
agenda. The chairman does not direct daily operations or hire or fire employees. The six com-
missioners must collectively decide all of these actions. As in decisions on enforcement, these are
also subject to the same factors that can lead to deadlock.

"The Commission splits by 3-3 votes in only a relatively small number of the decisions it makes.'
But those decisions tend to be, according to the FEC itself, on “difficult, controversial issues affect-
ing party entities or other players in the political process,” as opposed to routine matters.'®

The problem here is not the number of 3-3 votes at the Commission, but rather the fact
that these partisan deadlocks occur on key matters that establish broader ground rules for

enforcing, or failing to enforce, the campaign finance laws.

Efforts by the FEC To Address Structural Limitations

The Commission has taken some steps in an effort to increase its efficiency and work
through its caseload. On July 15, 2000, the FEC began an “Administrative Fines Program” to
assess civil penalties for the following three violations: “failure to file reports on time, failure

to file reports at all, and failure to file 48-hour notices.”"’
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The Commission stated that the program “has a twofold purpose: to free critical Commis-
sion resources for more important and complex enforcement efforts, and to reduce the num-
ber of financial reports filed late or not at all.”*? The amendments were meant to “expedite
and streamline the Commission’s enforcement procedures.”’*

The program is a good one in principle and appears to have had the effect of reducing late-
and non-filers. But there is also a danger in such a program that enforcement resources can be
diverted to relatively minor infractions at the cost of dealing with more major violations. This
program, although meritorious, is no substitute for effective enforcement of the law as a whole.

A second program enacted at the same time is the Alternative Dispute Resolution (ADR)
Program. In July 2000, the Commission approved the ADR program to encourage compliance
through settlement outside normal enforcement proceedings. The program seeks to “resolve
complaints and audit referrals faster; increase the number of complaints and referrals processed;
reduce costs for respondents; ensure greater satisfaction for the respondents involved; and
enhance FEC enforcement efforts by freeing up resources from less compelling complaints.”’**

Again, ADR allows the FEC to deal more expeditiously with some enforcement cases, a
worthy goal.

However, the program only addresses non-controversial cases where the respondents are
willing to negotiate a conciliation agreement without being investigated by the general coun-
sel’s office. Again, there is a potential danger that the Commission may set aside or delay more
important and controversial cases while significant staff and financial resources are spent on
non-controversial cases with inconsequential outcomes. In this regard, the ADR program also
is no substitute for effective enforcement of the FECA.
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The Commissioners:
Party Machinery

key problem with the Federal Election Commission (FEC) is that those who are

regulated by the campaign finance laws appoint those who regulate them. The
appointments process works in a way that in practice evades a ruling of the Supreme
Court that declared it unconstitutional for Members of Congress to appoint commis-
sioners to the agency.

A symbol of the inberent problems with the FEC appointments process is the appoint-
ment of Bradley A. Smith to the agency. Smith is an avowed foe of campaign finance
laws who declared they were unconstitutional and should be repealed. Smith’s appoint-
ment was successfully demanded by Senate Republicans opposed to the campaign
finance laws, and forwarded to the Senate by a President who acceded to the practice
of allowing congressional leaders to choose FEC commissioners.

By law, the Federal Election Campaign Act (FECA) requires that the President nominate
FEC commissioners, subject to confirmation by the Senate. In practice, however, the leader-
ship of the Congress plays a central role in dictating the membership of the agency.

U.S. News & World Report describes the practice this way: “Congress controls who becomes
a commissioner: The President merely rubberstamps recommendations from Capitol Hill.
That means commissioners owe their ... jobs to party machinery. When the regulated control
the regulators, oversight goes soft.”"*

This politicized practice has hobbled the FEC and ignores the spirit of a Supreme Court
ruling that congressional appointment of FEC commissioners is unconstitutional.

Appointments Process in Practice
Flouts Constitutional Ruling

As a historical matter, Congress actually created an appointments role for its own Members
in the original 1974 legislation that established the FEC. The 1974 statute provided for the
leaders of each party in the House and Senate to appoint four of the six commissioners, and
the President the other two."®
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But the Supreme Court in Buckley v. Valeo declared that plan unconstitutional because it
violated the Appointments Clause of Article II of the Constitution, as well as the principle of
separation of powers. The Court noted that, “[TThose who sought to challenge incumbent
Congressmen might have equally good reason to fear a Commission which was unduly respon-
sive to members of Congress whom they were seeking to unseat.”” The Court held that 4//
commissioners had to be nominated by the President, and then confirmed by the Senate.

In the wake of Buckley, Congress re-created the Commission to require nomination of all
six commissioners by the President, with confirmation by the Senate. The purpose of the new
legislation was to fulfill the Court’s directive that the principle of separation of powers pro-
hibits direct congressional involvement in the appointment of commissioners to the FEC.

Since the re-creation of the FEC, however, Congress — in collaboration with the President
— has followed, in practice, the very same approach to appointments that was struck down by
the Supreme Court in Buckley.

Thus, although the President is formally required to nominate all FEC commissioners, in
practice, the White House and Congress have divided the Commission up in the same way
contemplated by the original statute. This has resulted in two FEC commissioners controlled
by the White House, two by the Senate leadership, and two by the House leadership. (The
party out of power traditionally gets to name one of the two commissioners controlled by the
White House.)

For the four congressional seats, the majority and minority party leaders in both chambers
of Congress take turns sending to the President the names of the individuals they want appoint-
ed to the FEC. In practice, the President almost invariably accepts the names submitted by the
congressional leadership, even when he is personally opposed to the proposed nominee.

This custom (or tradition) of allowing party leaders to de facto choose the nominees for the
FEC - a practice with no basis in the FECA — has assumed the status of virtually a binding
obligation. Neither party wants to give up its control over half of the FEC’s make-up.

As National Fournal has noted, “Although the Buckley arrangement still stands, the nomina-
tion process in practice resembles the old version — with the President usually deferring to

2158

Congress and to the political parties.

Politicized Quest for “Right
Stuff” Renders Gridlock

In addition to being in direct conflict with the ruling in Buckley, congressional control over
much of the appointments process hobbles the FEC, often resulting in extended unfilled vacan-
cies on the Commission or lengthy extensions of the terms of incumbent commissioners.

As a campaign finance historian has written, “Congress wants more than the statutory bal-
ance between Republicans and Democrats on the Commission — Congress wants the right
kinds of Republicans and Democrats, preferably ones who are both partisan and closely tied to
congressional party leaders.”"®

And, it has usually gotten the “right kinds” of commissioners for its purposes.

Of the 20 commissioners who have served on the FEC since its inception, only two have
had strong backgrounds in enforcement. Frank Reiche, a Republican appointee who served on
the FEC from 1979-1985, previously served as the first chairman of the New Jersey Election
Law Enforcement Commission. According to observers, Reiche was not reappointed to the
FEC after serving only one term, apparently because he was perceived to be too independent.

Scott Thomas, a Democrat, was appointed to the Commission in 1986 by President Reagan,
and is now in his third term. Prior to his appointment, he was a lawyer in the FEC’s Office of
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General Counsel, where he worked on enforce-

Of the 20 commissioners who ment matters and served as Assistant General
Counsel in the Enforcement Division.

have served on the FEC since its But the great majority of the commis-

sioners (16 of 20) have come from, or had

inception, only two have had a ties to, the regulated community, including

five commissioners who had been Members

background in enforcement. of Congress (Curtis, Staebler, Thomson,

Tiernan, and Springer), four who had served
as congressional or White House staff (Friedersdorf, Mason, McGarry, and Sandstrom), three
who came from political party positions or backgrounds (Aikens, Josefiak, and Toner) and
four who had worked for, or represented, campaign finance players (Elliott, Harris, Potter,
and Wold) (See page 62).

While this thumbnail sketch is not intended to be a comprehensive account, it does show
that the FEC commissioners have largely been drawn from, or had ties to, the regulated com-
munity — including Congress, the political parties, and major campaign finance players — and
have not been individuals with enforcement and administrative oversight backgrounds.

In addition to Reiche, there have been a few other commissioners who have been viewed
by outside observers as operating with some degree of independence from their parties. But
the norm has been a politicized agency, with commissioners viewed as representing and respond-
ing to the parties and party leaders who have appointed them.

Congress has not only played a central role in choosing commissioners but at times has left
longstanding vacancies on the agency that hobbled its operations and ability to enforce the law.
At other times, by not filling a vacancy, Congress has allowed “holdover” commissioners to
remain on the agency long after their terms of office expired. (Under the FECA, when a com-
missioner’s term expires, the commissioner can continue sitting as a member of the FEC until
a successor has been appointed and confirmed.)

All of these problems — the failure to fill seats, lengthy holdover terms, and the congressional
role in appointments — are illustrated by the FEC’ history during the Clinton Administration.

Here is what happened with four of the FEC seats that opened for appointment during the
eight years of the Clinton presidency:

When Bill Clinton won the presidency in 1992, Senator Robert Dole (R-KS) pressed the
Administration to continue the tradition of congressional control of FEC appointments, while
reform groups urged the President to nominate impartial candidates.'®

Not surprisingly, Senator Dole’s position prevailed, and the victory appeared to have imme-
diate results.

In 1993, Commissioner Lee Ann Elliott was seeking to be re-appointed to her third six-
year term,'®' an appointment that required Senator Dole’s support.' While seeking reappoint-
ment, Commissioner Elliott declined to recuse herself from FEC enforcement actions relating
to Dole’s 1988 presidential campaign committee and a political action committee (PAC) over
which he still retained control.’®® Despite the circumstances, and with Senator Dole’s endorse-
ment,'™ President Clinton agreed to nominate Elliott to a third term in 1994.

In October 1995, when Trevor Potter left the Commission with two years remaining in his
term, a saga of inaction, delays, and withdrawals began to unfold that would last three years,
leaving three Commission seats in limbo.

Potter’s departure actually created a third vacancy. A Democratic seat held by John McGar-
ry and a Republican seat held by Joan Aikens were both open as well, although both incum-
bents were still sitting as holdover commissioners.
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Critics of the Commission urged President Clinton to seize this opportunity “to reinvigo-
rate the FEC”'® by appointing independent-minded individuals to the three open seats.

Clinton at first appeared prepared to move in this direction by considering whether to
nominate former Representative Karen Shepherd (D-UT) to replace McGarry on the Com-
mission. Shepherd had been an advocate for campaign finance reform while she was in the
House and had been defeated in her first reelection bid the prior November.

Months passed without President Clinton taking action to forward the Shepherd nomination.'

"This was no great surprise. There are few incentives for Democratic congressional leaders to
nominate a reform advocate, or even an independent-minded commissioner. Doing so would, in
the minds of party leaders, constitute the equivalent of “unilateral disarmament.” With three
slots available to each party on a six-member Commission, filling even just one slot with a per-
son who might act independently or vote even occasionally against the party’s interests was seen
as potentially disastrous.'”

Indeed, both Democrats and Republicans
regarded the tenure of Trevor Potter — who Shepherd’s nomination to the
often voted independently of Republican Party

interests — as providing a cautionary tale. FEC was delayed by concerns

According to press reports, Shepherd’s nomi-

nation was delayed by concerns by some in of some in the White House

the White House that she “might prove too

unpredictable a vote.”"® that she “might prove too
In February 1996, Senator Dole forward-

ed his recommendation of Washington lob- unpredictable a vote.”

byist Edwina Rogers to fill one of the open

FEC Commissioners

Thomas B. Curtis

(1975-1976)
Thomas Curtis was the first Chairman of the FEC. A Republican from Missouri, Cur-
tis, served nine terms in the U.S. House of Representatives. In 1976, Curtis resigned
after Congress reconstituted the agency, saying the legislation did not preserve the
independence of the Commission.

Neil Staebler

(1975-1978)
Neil Staebler, a Democrat, was a former Member of the U.S. House of Representa-
tives. He served as chairman of the Michigan Democratic State Committee, and as
a member of the Democratic National Committee and the National Democratic
Finance Council.

Joan D. Aikens

(1975-1998)
Joan Aikens, a Republican, was an executive with a public relations firm in Pennsylva-
nia before joining the FEC. She was a member of the Pennsylvania Republican State
Committee, served on the board of the National Federation of Republican Women,
and served as Chairperson of the Republican National Committee Women's Division.
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Republican seats. Rogers had been a fundraiser for the Fair Government Foundation, a group
that opposed the efforts to strengthen the FEC’s enforcement function. If confirmed, the
Capitol Hill newspaper The Hill reported, Rogers would “represent a new style Republican
commissioner, one who would be more intent on reining in the scope of the FEC.”"* Sena-
tor Dole’s choice for the other Commission seat was Rusty DePass, a former chair of the
South Carolina State Election Commission, who was supported for the job by Senator Strom
Thurmond (R-SC).

Again, the White House took no action on the nominations.

Four months later, in June 1996, in the final days of his tenure as Senate Majority Leader,
Dole forwarded to President Clinton his request for the appointment of the Secretary of the
Senate, Kelly Johnston, to the FEC. At this point, the status of Rogers and DePass as Dole’s
earlier choices was unclear."

Democrats and Republicans who favored a weak Commission were benefiting from these
continuing delays. Even with Commissioners Aikens and McGarry continuing to serve as
holdovers after the expiration of their terms, there was an absent seat left open by Potter.
Because there were only five sitting commissioners, there was a smaller pool from which to
gain the necessary four-vote majority to go forward with any enforcement action.”" FEC aides
began complaining about “the commission’s inability to provide effective guidelines” during
the 1996 election cycle.'”

In September 1996, Clinton officially nominated Johnston to replace Aikens in one of the two
open Republican seats. By this point, Shepherd had taken her name out of consideration for the
open Democratic seat, which McGarry continued to fill. Some sources reported that there were
debates between the White House, which was now leaning toward reappointing McGarry, and the
Democratic leadership in the Senate, “who wanted to give the slot to an experienced Hill hand.”"”

— - = -

Thomas E. Harris

(1975-1986)
Thomas Harris, a Democrat from Arkansas, served as Associate General Counsel to
the CIO - and to the AFL-CIO after the two unions merged — from 1948 to 1975.
Previously, he was an attorney in private practice.

Robert O. Tiernan

(1975-1981)
A Democrat from Rhode Island, Robert Tiernan served four terms in the U.S. House
of Representatives. He previously served in the Rhode Island State Senate and held
various national and state party positions.

Vernon W. Thomson

(1976-1979 and 1981)
Vernon Thomson, a Republican from Wisconsin, served in the U.S. House of Repre-
sentatives from 1961 to 1975. Previously, he served as Governor of Wisconsin,
Attorney General of the state, and as Speaker of the Wisconsin State Assembly.

(Continued on page 64)

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws

63



Project FEC | 2002

In January 1997, President Clinton finally announced that he was re-nominating McGarry
to serve another six-year term, but the Senate failed to schedule confirmation hearings."
Because of the delay in scheduling a hearing, Johnston withdrew his name from consideration.
By this time, not only was the term for Potter’s vacant seat expiring, but the term of another
Democrat, Scott Thomas, was expiring as well. Thus, there were now four vacancies on the
six-member Commission (albeit with three hold-over commissioners).

By June 1997, new Senate Majority Leader Trent Lott (R-MS) had begun taking a far more
assertive role in the FEC appointment stalemate. Senator Lott informed President Clinton
that he planned to block Senate action on all presidential nominations, except for the military,
“untl the four expired seats on the FEC are filled to our mutual satisfaction.”’” Senator Lott
had submitted his own recommendations, Margo Carlisle and Darryl Wold, to fill the two
expired Republican seats."

At the same time, the White House was receiving criticism from friendlier quarters. Presi-
dent Clinton’s chosen “advisors” on campaign finance reform legislation, former Democratic
Vice President Walter Mondale and former Republican Senator Nancy Kassebaum Baker, pub-
licly urged the President to fill all the vacancies remaining at the FEC with new, independent-
minded candidates, and not to continue to wait for recommendations from Capitol Hill."” In
a letter to the White House, they wrote, “[W]e need a clean break from the past” in appoint-
ments to the FEC."”®

The White House responded quickly by announcing the next day that the President would
make official nominations “within the next week on all four vacancies.”” It announced that
President Clinton would re-nominate both incumbent Democrats, McGarry and Thomas.

The White House’s resort to simple re-nomination of the incumbents was an indication

that neither party wanted to rock the boat by appointing an “unknown” to the Commission.'®

— - = -

William L. Springer

(1976-1978)
William Springer was a Commissioner of the Federal Power Commission from 1973
to 1975. Springer, a Republican from lllinois, served in the U.S. House of Represen-
tatives from 1950 to 1972.

John Warren McGarry

(1978-1998)
A Democrat from Massachusetts, McGarry served as a special counsel on elections to
the Committee on House Administration for six years before being appointed to the
FEC. Prior to that, McGarry served as Assistant Attorney General for Massachusetts.

Max L. Friedersdorf

(1979-1980)
Max Friedersdorf, a Republican, served as Staff Director of the Senate Republican
Policy Committee prior to his appointment to the FEC. From 1971 to 1977, he
served in several White House posts, including serving as President Ford’s Assistant
for Legislative Affairs.
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The two Republican candidates were, of course, to be selected by Republican party leaders.
Senator Lott responded to the White House announcement by announcing that he would “go
back to forwarding other nominations” for other offices as soon as the FEC nominations were
officially forwarded to the Senate.™

But no action was taken in July, in part because Senator Lott’s choice for one of the
Republican seats, Margo Carlisle, asked that her name be withdrawn, and then a pro-
posed replacement for her, Richard Soudriette, declined to accept.” According to Roll

1

Call, however, Soudriette “was simply not partisan enough to satisfy the GOP Senators
who would be voting to confirm him. Some Senators felt Soudriette ‘wouldn’t bring a
sufficiently rigorous Republican point of view to the commission. ... A lot of Members
felt that they got burned with Trevor Potter in that respect. You couldn’t count on him
to be sufficiently partisan.””'®

Senator Lott’s third pick, David Mason, a senior fellow at the Heritage Foundation, then
agreed to join Wold as the two Republican recommendations for seats on the FEC."

In February 1998, when none of the four nominees had yet been officially confirmed by
the Senate, Democrats faced a setback when McGarry asked President Clinton to withdraw

his nomination for a fourth term on the Commission.'

No replacement was named until
May, when the White House announced that it would nominate Karl Sandstrom to serve on
the Commission.

Finally, in July 1998, the Senate held a confirmation hearing on the four nominees that
would give the FEC its full complement of six commissioners."® For the nearly three years fol-
lowing Potter’s resignation in October 1995, the FEC had been operating with only five of its
six seats filled, and for part of that time, only two of those five seats were filled by commis-

sioners whose terms had not already expired.

Frank P. Reiche

(1979-1985)
Frank Reiche, a Republican, was Chairman of the New Jersey Election Law Enforce-
ment Commission. He served as Chairman of the Steering Committee of Interstate
Agencies, which led to the organization of the Council on Governmental Ethics Laws
in 1978. Reiche also served as a Republican County Committeeman in New Jersey.

Lee Ann Elliott

(1981-2000)
Elliott, a Republican, was a vice president of a political consulting firm. For 18
years she was an executive of AMPAC, the American Medical Association’s PAC,
and served on the boards of directors of the American Association of Political Con-
sultants and the Public Affairs Committee of the U.S. Chamber of Commerce.

Danny L. McDonald
(1981-present)
A Democrat from Oklahoma, McDonald was an administrator of the Oklahoma
Corporation Commission. He served as secretary of the Tulsa County Election Board
and as chief clerk. He was a member of the Advisory Panel of the FEC's National
Clearinghouse on Election Administration.
(Continued on page 66)
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Mr. Smith Goes to the FEC and lllustrates
All That's Wrong with the Process

Everything wrong about the FEC appointments process is illustrated by the appointment
to the agency of Bradley A. Smith, who was nominated to fill the fifth seat to open at the
agency during the Clinton years. The Smith nomination showed just how much control Con-
gress has over FEC appointments, and how even an avowed and adamant foe of the campaign
finance laws could be forced onto the agency that enforces those laws — even over the objec-
tion of the President.

In 1999, Senator Lott, acting at the behest of Senator Mitch McConnell (R-KY), proposed
that President Clinton name Smith to the Republican seat held by Elliott, whose third term
had expired."”

The nomination ignited a political firestorm.

Critics of the FEC expressed a mixture of disbelief and outrage, declaring that Smith was
not simply an opponent of zew campaign finance reforms, but also a vehement critic and oppo-
nent of the existing laws he would be charged with enforcing.'®

As Professor of Law at Capital University School of Law and as an adjunct fellow at the
Cato Institute, Smith had a long trail of publications, reports, and testimony expressing his
profound disagreement with the campaign finance laws overseen and enforced by the FEC.

In a telling statement, written in a 1997 op-ed in the Wall Street Fournal, Smith declared
that the “most sensible reform is a simple one: repeal of the Federal Election Campaign Act”
— the legislation that created the very Commission to which he now hoped to be appointed.'™
Smith had also called the FECA “profoundly undemocratic and profoundly at odds with the
First Amendment.”"®

A supporter of the campaign finance laws said that appointing Smith to administer and

—— - = -

Thomas J. Josefiak

(1985-1991)
A Republican from Massachusetts, Josefiak served the FEC as Special Deputy to
the Secretary of the Senate for five years prior to his appointment as Commis-
sioner. He was legal counsel to the National Republican Congressional Committee
and was minority special counsel for federal election law to the Committee on
House Administration.

Scott E. Thomas

(1986-present)
A Democrat, Scott Thomas joined the FEC as a legal intern in 1975. He was Assis-
tant General Counsel for Enforcement and then served as commissioner Thomas
Harris' Executive Assistant before succeeding him as commissioner.

Trevor Potter

(1991-1995)
A Republican, Trevor Potter was a partner in the law firm Wiley, Rein, and Field-
ing, where he specialized in campaign and election law. Previously, Potter served
as Assistant General Counsel at the Federal Communications Commission from
1984 to 1985, and as an attorney at the Department of Justice from 1982 to 1984.
He was a counsel to the 1988 Bush presidential campaign.
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enforce those laws was like appointing as war-
den someone who does not believe in the Smith declared that the “most
prison system.

Supporters of Smith countered that  Sensible reform is a simple one:
reformers were opposed to Smith only
because they wanted to add “another” pro- repeal of the Federal Election
reform activist to the FEC," and when these
goals were thwarted, Smith’s opponents ~Campaign Act” — the legislation

attempted to demonize him, and to unfairly

question his integrity.'? that created the very Commission
President Clinton initially paid heed to the

unusually loud protests to the Smith nomina- to which he now hoped to

tion, declaring that he would take some time

to consider his options. However, rather than be appointed.

simply reject Senator Lott’s suggestion and

replace it with his own (as President Reagan had proposed doing to Democrats in 1985),"
President Clinton instead asked Lott to present another candidate. But Senator Lott and Sen-
ator McConnell (who was viewed as Smith’s principal Senate sponsor) dug in their heels and
insisted on Smith’s nomination.

The Smith nomination became the ultimate bargaining chip for Republicans. The nomina-
tion of Richard Holbrooke, President Clinton’s choice to serve as U.S. Ambassador to the
United Nations, was finally approaching a vote on the Senate floor in July 1999.'* Immedi-
ately after the Foreign Relations Committee sent out the nomination for a confirmation vote,
Senator Lott announced that there had been “holds” placed on the nomination by several

— - = -

David M. Mason

(1998- present)
David Mason, a Republican, served as Senior Fellow of Congressional Studies at the
Heritage Foundation prior to his appointment to the FEC. He previously served as
Deputy Assistant Secretary of Defense and served on the staffs of Senator John
Warner, Representative Tom Bliley, and then-House Republican Whip Trent Lott.

Karl J. Sandstrom

(1998-present)
Karl Sandstrom, a Democrat, came to the Commission from the Department of
Labor, where he served as Chairman of the Administrative Review Board. Sand-
strom was Staff Director of the House Subcommittee on Elections from 1988 to
1992 and Staff Director of the Speaker of the House’s Task Force on Electoral Reform
and served as the Deputy Chief Counsel to the House Administration Committee.

Darryl R. Wold
(1998-2002)
Prior to his appointment to the FEC, Darryl Wold, a Republican, had been in pri-
vate law practice in Orange County, California. His practice included election law
litigation and enforcement defense matters.
(Continued on page 68)
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“unnamed” Senators. It was soon revealed that Senator Lott himself was one of those “anony-
mous” Senators, and Senator McConnell was another. Both were protesting President Clin-
ton’s refusal to name Smith as the Republican nominee to the FEC."™®

Senators Lott and McConnell eventually allowed Holbrooke to go forward; he was con-
firmed notwithstanding the White House’s continuing failure to nominate Smith. However,
the battle continued. The Republican-controlled Senate, in the final year of Clinton’s second
term in office, could cause serious trouble for the Administration. The Senate leadership
threatened to hold judicial nominations hostage until Smith was nominated.'”

President Clinton finally succumbed and nominated Smith, stating that he disagreed with
Smith’s views but was naming Smith to the FEC only in order to move forward the judicial
nomination process.'” Even Vice President Al Gore opposed the nomination, calling Smith
“unfit for the office.”'®® Vice President Gore said, “It’s the first time I’ve called for the defeat
of a presidential nominee [under Clinton].”*®

Senator Robert Torricelli (D-NJ), a member of the Senate Rules Committee, agreed with
the Vice President’s criticism, but said, “FEC nominees are chosen by their respective parties,
and the Republican Party has the right to make the wrong choice.”®

The next day Senator Lott announced an end to the Republican effort to block Senate con-
sideration of all of Clinton’s judicial nominees.**

Smith then faced a battle for confirmation in the Senate.

Complaining that his scholarship as a whole was being ignored, Smith charged his oppo-
nents with being on a witch-hunt to grab quotes out of context.”® He also argued that he rec-
ognized Congress’s constitutional responsibility for creating the nation’s campaign finance
laws, stating that, if confirmed, he would enforce those laws as commissioner.?

His opponents were not convinced by either defense. In the weeks leading up to the Sen-

—= - = -

Bradley A. Smith

(2000-present)
Prior to his appointment to the FEC, Bradley Smith, a Republican, was Professor of
Law at Capital University Law School in Columbus, Ohio, where he taught election
law-related classes. Previously, Smith practiced with the law firm Vorys, Sater, Sey-
mour & Pease and served as U.S. Vice Consul in Guayaquil, Ecuador.

Michael Toner

(2002-present)
Michael Toner, a Republican, was Chief Counsel to the Republican National Com-
mittee after serving as General Counsel of the Bush-Cheney 2000 presidential cam-
paign. Prior to that, he was Deputy Counsel at the RNC from 1997 to 1999. Toner
also served as counsel to the Dole-Kemp presidential campaign in 1996, and was a
lawyer in private practice representing corporate clients and political committees
in election law and other matters.
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ate confirmation vote, Josh Rosenkranz of the Brennan Center for Justice reminded Senators
that any regulatory scheme leaves ample scope for interpretation and the exercise of discretion.
Rosenkranz argued that Smith, as FEC commissioner, would have plenty of opportunities to
promote his anti-FECA stance through a wide range of votes on enforcement matters.?

Smith was confirmed by the Senate on May 24, 2000.> There were not sufficient votes to
block a vote on his nomination, in large part because a number of Democratic Senators opted
to characterize their position as a vote in support of the Senate’s customary role in the selec-
tion of FEC commissioners.””

On June 26, 2000, Smith was sworn into
office at the Cato Institute by retired Judge Smith criticized Congress
James L. Buckley, who as a U.S. Senator from
New York had led the challenge in the for passing the McCain-Feingold
Supreme Court to the constitutionality of the
landmark campaign finance reform legislation bill banning soft money, helped
enacted in 1974.%%

Shortly after he assumed office, Smith pub-  congressional opponents in their
lished a book, Unfree Speech: The Folly of Cam-
paign Reform, setting forth his views opposing efforts to defeat the Shays-
the campaign finance laws.?® Smith, along with
Commissioner Mason, later played an active Meehan version in the House,
role in helping the House Republican leader-
ship in its efforts to defeat the Shays-Meehan ~ and urged President Bush to veto
bill that proposed to ban soft money. Smith
also criticized Congress for passing the soft the reform legislation.
money ban legislation and urged President
Bush to veto the reform legislation if it reached the Oval Office.”" (See page 17.)

Thus, Smith, who made clear his adamant opposition to existing campaign finance laws, as
well as to the newly enacted law, now has a principal role to play in administering and enforc-
ing the new law. Commission Chairman Mason is in a similar position.
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Congressional
Interference

with the FEC:
Muzzled Agency

be history of the Federal Election Commission (FEC) has been defined in signifi-
cant part by its difficult and troubled relationship with Congress. The roots of these
tensions run deep and bave seriously hampered the agency and its enforcement efforts.

A fundamental problem bere stems from the reality that the agency which oversees
the campaign finance activities of Members of Congress is itself overseen by Congress
which has a central role in naming FEC commissioners and which controls the agency’s
funding. Congress bas used its powers through the years to constrain the FEC through
budgetary means, and through intimidation and havassment of its commissioners and
staff. As Washington Post columnist David Broder observed: “[T]he easiest way to

”211

gut regulation is to hobble the regulator.

Throughout the history of the FEC, Congress has used its powers in an effort to control
and intimidate the agency. Congress has restricted the agency’s budget, launched inappropriate
audits and investigations of the Commission’s practices, and attempted an unprecedented effort
to fire key professional staft of the agency.

These congressional efforts have contributed to the FEC’s ineffectual record in overseeing

and enforcing the campaign finance laws.

Hampered from the Start: The Early Years

"Tensions between the FEC and Congress during the 1970s foreshadowed the struggles to
come. Congress asserted its authority over the agency during its earliest days by exercising its
power to veto regulations issued by the FEC. Congress struck down two sets of regulations
issued by the new agency in its first year of operation.

First, the Senate rejected a regulation that would have subjected congressional “office”
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accounts (otherwise known as “slush funds”)

The right of veto was to Federal Election Campaign Act (FECA)
contribution limits and disclosure require-

exercised quickly by Congress, ments. These unregulated funds had tradi-
tionally supplemented the operations of

which struck down two sets congressional offices, providing support for
activities related to constituent service,

of regulations issued by the including travel and newsletters. Members of
both parties objected to the proposed regula-

FEC in its first year. tion because these “essentially unaccount-

able” funds were a popular means of
supporting congressional office operations.”? The Senate exercised its legislative veto power
and rejected the FEC rule by a one-vote majority.?

The other early regulation that inspired a congressional veto concerned changing “the
point of entry” for the submission of FEC disclosure reports. Congress had prescribed that the
initial filings be made through the House Clerk and the Senate Secretary, who would then for-
ward them to the FEC.

"To reduce processing delays and increase overall efficiency, the FEC attempted to change
the system to mandate that candidates submit their reports directly to the agency. The House
killed this regulation and did so by a substantial margin."* As observers have noted, Congress
probably did not view the “point-of-entry” issue as a substantive policy debate but instead
wanted to use this opportunity to demonstrate its power over the agency.

Stopping Random Audits and
Tightening Control of Purse Strings

Congressional foes of the FEC on both sides of the aisle also sought to undermine the
power of the agency through traditional legislative means and tough budget restrictions. The
first major confrontation between Congress and the FEC contained both these elements and
served as a defining moment for future struggles.

The issue concerned the agency’s power to conduct random audits. In 1975, FEC commis-
sioners introduced the possibility of implementing a random audit program to review congres-
sional campaign committee disclosure reports for accuracy and compliance with the FECA.?*
This is an approach that had been used by other agencies, such as the IRS, both to promote
voluntary compliance and to help ensure that the laws were being followed.

Congress received this proposal against a backdrop of frustration. The FEC had already
angered Congress because of its investigations into largely baseless allegations of illegal financ-
ing against two House Members, first-term Representative Willis D. Gradison, Jr. (R-OH) and
veteran Representative Charles Rose (D-NC). These probes, which arose from false or anony-
mous complaints, failed to find any wrongdoing and elicited commissioners’ regrets in having
initiated the investigations. Consequently, most Members strenuously objected to becoming
subject to random FEC audits.

The fight over this issue erupted publicly during the first month of the agency’s existence.
Representative Wayne Hays (D-OH), then chairman of the House Administration Committee
and a powerful FEC opponent, spoke for most in Congress when he sharply criticized the ran-
dom audit proposal during an oversight hearing.

Representative Hays had been a major obstacle to the creation of the FEC and his commit-
tee had responsibility for authorizing the agency’s funding. During congressional debate over
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the creation of the FEC, Representative Hays had preferred a weaker administrative model that
would have placed the agency under stronger, more direct congressional control. Having lost
that battle, he continued to oppose the FEC through his authority over its funding.”'®

During the hearing in which random audits were proposed, Representative Hays voiced his
opposition to the plan and “shouted down the new [FEC] chairman [former U.S. Representa-
tive Thomas Curtis] when the latter said it was possible that Hays himself might be audited.”*"
To Curtis, Hays blustered, “Are you coming to my district without a complaint to audit me? ...
[]f you're getting your authorization from my committee, you won'’t. ... I don’t trust you or
anybody on spot-checking. I'm telling you over my dead body are you sending anybody any-
where unless you send them everywhere.”?"

At the same infamous hearing, Representative Hays acted on his disdain by exercising the
most potent form of power Congress could wield over the FEC — control of the purse strings.
Curtis had requested a $20 million, two-year authorization for funding, inspiring ire from his
congressional supervisors. In crass terms, Representative Hays bluntly rejected the idea: “You're
not going to set the ground rules. The Committee is. As Chairman, I’ll tell you. You’re coming
back every year for authorization.”?"® For fiscal year 1976, the FEC received only $6.5 million.

The agency was ordered to return to Congress annually for authorization of its budget
instead of operating through multi-year budgets. Indeed, this confrontation would preview
many future budget struggles to come.

Ultimately, the FEC did implement a random audit program in 1976. Under its program,
10 percent of all House and Senate seats up for election that year would be randomly chosen
for audit purposes. The FEC also decided to audit national and state party committees, signif-
icant political action committees (PACs), and randomly selected small PACs.?

As soon as the FEC initiated this program, bipartisan coalitions in both chambers attempt-
ed to strip the agency of this power, or at least restrict the use of authorized funds for random
audit purposes through various amendments.

Finally, in 1980, Congress succeeded in repealing the FEC’s ability to conduct random
audits altogether. The FEC was then left only with discretionary “for cause” audits of cam-
paign committees, which had to be based on established criteria and approved by a vote of the
commissioners. These became increasingly difficult to undertake, too, because of limited
agency resources.

As Brooks Jackson noted in 1990, “In effect, Congress put itself on the honor system. The
FEC may now audit candidates only when gross discrepancies show up on the face of their
reports, but even that requires a four-vote majority decision by the commissioners. In practice,

candidates are now audited hardly at all.”*'

Congressional Battles Against
FEC Intensify in the 1990s
The most recent era of intense congressional antagonism toward the FEC began just after
the 1994 elections, when Republicans gained majorities in both the House and the Senate. In
fact, observers have noted that the FEC’s budget was never more under siege than after the
Republican takeover of Congress in 1995.22 During this time, Congress also acted to intimidate
and even tried to remove key FEC staff, and bullied the agency through its power to investigate.
“Never in its 20-year history has the FEC received more attention from its congressional
masters than the new Republican majority is directing right now. ... Whatever the intent, the
effect may well be to keep the political corruption cops from doing their job,” The Washington
Post’s syndicated columnist David Broder observed in 1995.2
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Budget Assaults
From 1995 to 1999, Congress assaulted the FEC through its powers of appropriation. It
variously froze the FEC’ budget, slashed it, and earmarked or attached strings to it.

1995 Freeze & Slash

The budget-slashing efforts in 1995 came at a time when the demands on the FEC had
increased due to the ratcheted-up political activities of the 1994 elections. Congressional
spending in the 1994 elections had increased 54 percent over 1992.2

Two factors were key to the start of the budget wars.

First, in 1995, Representative Robert Livingston (R-LA) became chairman of the House
Appropriations Committee when the Republicans took control of the House.

According to National Journal,

Livingston has long argued that the FEC dumps too much money into investiga-
tions and enforcement, and not enough into simply collecting and publicizing
candidates’ contribution and spending records. One of the ways he’s reined in
what he regards as the FEC’s overzealous enforcement efforts has been to explic-
itly require the agency to use large chunks of its budget only for computer mod-

ernization projects.”””

In reviewing the agency’s budget and activities for the 1995 round of appropriations, Rep-
resentative Livingston claimed to be outraged that the FEC had targeted its enforcement cases
against organizations associated with the Republicans, including the Christian Coalition and
House Speaker Newt Gingrich’s (R-GA) GOPAC. Representative Livingston charged the
agency with unfairly targeting conservative groups (even though none of the investigations
could have gone forward without the vote of at least one Republican commissioner).?**

Second, the FEC implemented tougher rules regarding the personal use of campaign funds.
The new regulations, which affected all Members of Congress, prevented Senators and Repre-
sentatives from using money raised for their reelection efforts to pay for personal expenses
such as country club dues, car leases, rent, and meals.”? Members of Congress strongly opposed
the regulation of these practices, which had become ingrained in congressional culture.

Indeed, many observers believe that later budget battles between the Congress and the
FEC were direct retaliation for the FEC’ attempt to prohibit the personal use of campaign
funds by Members of Congress. “We are being penalized for proceeding on ‘personal use’
regulations,””?® FEC Chairman Trevor Potter said in 1994, echoing the sentiment of other
FEC commissioners and staff.

In the opening round of the budget battles, Representative Livingston called for a 10-per-
cent cut in funding that was already approved for the agency in 1995, reducing the $27.1-mil-
lion budget by $2.8 million. Representative Livingston made a case for the cuts by arguing
that, while its budget had been rising over the years, the FEC was not progressing fast enough
in modernizing its computer operations and that it lagged in enforcement efforts.?” In addi-
tion, he questioned the need for the FEC to employ five people in its press office, dismissing
the idea that the FEC required a full-fledged press operation to inform the public of campaign
violations and disseminate campaign finance disclosure data and news about enforcement, dis-
closure, and compliance efforts.

Congressional motives for this action were viewed as transparent and disingenuous. The
Washington Post wrote in an editorial that the cut was “not about deficit reduction. It’s about

74

No Bark, No Bite, No Point. .=%



Exhibit 3 | Congressional Interference with the FEC

the controversy inevitably generated around the agency whose job it is to police the way
members of Congress ... finance their campaigns for office.”?® Columnist David Broder saw
it as a dismayingly effective strategy, noting “the easiest way to gut regulation is to hobble
the regulator.”?'

The ramifications of the cut would have been serious, resulting in staff reorganization, pos-
sible layoffs, the interruption of ongoing investigations, and the elimination of a toll-free, pub-
lic information telephone line.

According to one observer, the cuts would have meant that “[i]t’s likely to be years before
the FEC gets around to auditing the voluminous piles of reports filed for 1994.”% In the end,
the Senate refused to meet the House on the amount of the cut, and the final reduction was

halved to $1.4 million.

1996-1997 Slashing & Earmarking

Budget prospects for the FEC did not improve in the next two years.

For fiscal year 1996, the agency requested $29 million but received only $26.5 million. Fur-
thermore, Congress specifically ordered that $1.5 million of these funds be used for modern-
izing the agency’s computer system, forcibly diverting money that could otherwise have been
spent on enforcement matters and staffing.

For fiscal year 1997, the FEC requested $30.8 million, believing it would need the added
funding boost to support election-monitoring and enforcement efforts in connection with the
1998 elections, and to complete work left over from the 1996 fundraising scandals.

As an independent agency, the FEC also had to submit its funding request to the Clinton
Administration’s Office of Management and Budget (OMB), which scaled back the request to
$29.3 million. The House Oversight Committee, along party lines, ultimately voted for a
spending freeze at the previous year’s budgetary level of $26.5 million. Although the House
Appropriations Committee increased the figure by $1 million, it made an unusual decree that
the FEC should reduce its press office from five staffers to two.

The press office cuts could have crippled an important mechanism of the FEC — its public
communications function. According to news accounts based on FEC figures at the time, the
agency press office handled about 100 calls a day from reporters, provided periodic summary
reports of campaign finance activity by candidates and PACs, and processed hundreds of Free-
dom of Information Act requests submitted by the press.?> FEC officials claimed they were
already understaffed in this area and that a bottleneck would occur with the loss of 60 percent
of their press staff. “Reducing the press office to just two persons will sharply reduce the FEC’s
ability to enforce the nation’s campaign laws through public disclosure, a more potent instru-
ment than complaints, hearings, findings, and penalties,” Ro// Call wrote at the time.?* Fur-
thermore, agency officials and their supporters viewed this directive as an overreaching attempt
to micromanage the agency.

House Democrats charged that both moves — the attempted freeze and the decree to cut
press staff — were driven in part by the FEC’s decision to release thousands of pages of docu-
ments in its failed case against Speaker Gingrich’s GOPAC.? Absent from the House Democ-
rats’ criticism, however, was the fact that the Clinton Administration itself had been complicit
in reducing the amount of money for fiscal year 1997 through OMB’s reduction in the initial
funding request.

In the end, the press jobs were spared in the bill reported by the House-Senate conference.
Negotiators agreed to only one cut to the press staff, which would be resolved by not filling a
then-existing vacancy. As for funding, the FEC emerged with a budget of $28.7 million, an
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increase from the original House figure of $27.5 million but still less than the agency initially
requested. Furthermore, the House succeeded in attaching strings to the budget, including
providing only $208,000 for the agency’s travel budget, an inadequate amount for investigative
work associated with the presidential campaigns of 1996.%

“No"” to 1997 Supplemental Funds Request

As a result of the lower-than-requested 1997 allocation, the FEC had to file a supplemen-
tal request for $6.6 million (spread out over two years) in early 1997 to handle the continuing
work associated with the 1996 election problems. These investigations included probes into
soft money, fundraising by foreign nationals, unreported spending on issue advertisements by
labor and business, and party coordination with independent political expenditures.”® In mak-
ing the request, FEC Chairman John McGarry (a Democrat) and Vice Chairman Joan Aikens
(a Republican) both “blamed the agency’s problems on [a] lack of resources and its congres-
sionally mandated procedures” and said that recent budget cuts had forced the agency to cut
back on personnel in its enforcement branch.?® Eventually, President Clinton, too, joined the
call for additional funding.”® President Clinton, in his request to Congress, noted that the
commissioners had called their agency “overworked, underfunded and unable to address the
many issues raised in recent elections.”*®

In hearings on the issue, Representative Livingston and his fellow FEC skeptics appeared
to be initially sympathetic to the agency request. However, Livingston’s position became clear
when Members said they would approve the first chunk of supplemental funding ($1.7 million)
only if it was earmarked for “internal automated data processing systems,” or, plainly put, com-
puter modernization.?*'

The FEC and its congressional allies denounced the move, calling it absurd because the
agency required more staff to perform its enforcement responsibilities, not better computers.
Commissioner Aikens had testified to Congress that the agency needed “investigators, attorneys,
auditors, systems analysts, and clerical support staff to uncover the extent of the potential viola-
tions.”*? As FEC General Counsel Larry Noble noted at the time, “Computers don’t take depo-
sitions and computers don’t write interrogatories and computers don’t write reports.”?*
Furthermore, as Representatives Carolyn Maloney (D-NY) and Marty Meehan (D-MA) pointed
out, the FEC’s computerization program was “already funded and on schedule” despite Repre-
sentative Livingston’s assertions to the contrary.® Angered by FEC complaints and criticism by
his colleagues about the earmark, Representative Livingston deleted the supplemental provision,

and the agency did not receive any extra funds.

In the 1998 budget, Representative

Livingston went further in 1998 Earmarking
In the budget for 1998, Representative
his effort to bully the agency Livingston went further in his effort to bully
the agency and earmarked $750,000 for the
and earmarked $750,000 for General Accounting Office (GAO) to hire a
private accounting firm to conduct a man-
a management review and agement review and technology performance

audit of the FEC.>*

technology performance audit Livingston’s stated rationale for the audit
was to determine whether the agency spent
of the FEC. its money wisely. Many saw this use of FEC
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funds as a waste because the FEC did not even receive sufficient funds to properly support its
investigations. In addition, there was no guarantee that the FEC would be able to support the
improvements suggested by an auditor.

1999 Reauthorization Hearing

The budget skirmish for fiscal year 1999 featured a blunt-edged attempt to send a message
to the FEC that, if the agency would not implement reforms to Congress’s liking, then Con-
gress would do so itself. This budgeting episode began with a rare reauthorization hearing for
the agency through the House Oversight Committee, which has jurisdiction over the FEC.
The practice had developed of the House Appropriations Committee annually funding the
agency after receiving rubberstamped authorization from the House Oversight Committee,
without any actual FEC reauthorization legislation being enacted. Indeed, the agency had not
been reauthorized since 1981, despite former Chairman Hays’ threats to the contrary.

The FEC had requested $36.5 million in funding for 1999, a 15-percent increase from
its 1998 level, to be spent primarily on
staff.”* In 1998, the FEC had only 37 inves-
tigators, auditors, attorneys, and other sup-  Consequences for understaffing
port staff for enforcement and compliance
issues, representing a significant personnel the agency’s enforcement arm
shortfall for the heart of the agency’s work.

In addition, the presidential matching-fund were becoming pronounced.
program had only five temporary staffers,
and four people were slotted for training and In 1997, the FEC dismissed
support for computers.*”

Consequences for understaffing the agency’s 55 percent of all its cases to
enforcement arm were becoming pronounced
by this time. The enforcement priority system clear the backlog.

allows for case dumping, even for potentially

significant matters, if the FEC is unable to han-

dle all of its cases. In 1997, the FEC dismissed 55 percent of all its cases to clear the backlog. Of
244 total matters open, 101 were dismissed because they were rated as low priorities and 32 were
disposed of because they were considered stale.”® There was a direct relationship between the
agency’s budgetary situation and the handling of its caseload.**®

Tide Turns in 2000

The FEC’s budgeting process for fiscal year 2000 was dominated by the results of an inde-
pendent audit authorized by Congress in 1998. (See page 79.) This produced a certain irony:
after all the years of rejected entreaties to Congress for more funding, the agency finally had
credible and convincing support to ask for a larger budget. At the same House reauthorization
hearing in which the FEC outlined improvements based on the audit report, agency officials
sought $38.5 million to support a proposed staff increase, representing a 4.5-percent increase
in funds and a 9.5-percent increase in personnel over the 1999 budget.”

Using the audit report to buttress the request, FEC Vice Chairman Darryl Wold contend-
ed that additional staff members were necessary for the enforcement programs. Specifically,
three new staffers were needed for the audit department to assist with the 2000 presidential
election and six for compliance efforts in the Office of General Counsel.
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Congress reacted more positively to the FEC request than it had in the previous five
years. By the end of budget season, the agency had not only secured $38.2 million but
also received support for its effort to require electronic filing for all House candidates,
PACs, and most national party committees by 2002. In addition, the final budget con-
tained provisions for changing the reporting period for campaigns from calendar year to
campaign cycle and implementing a new administrative financial penalty system for less
substantial FECA infractions.'

Without fanfare, the 2000 budget period appeared to end the difficult cycle of budget bat-
tles between Congress and the FEC that had taken place during Representative Livingston’s
reign as Chairman of the House Appropriations Committee. In addition to the departure of
Livingston from Congress in 1999, the make-up of the agency itself had changed with the
appointment of new commissioners, whose views about the law and its administration more
closely resembled the views of leading congressional opponents of various parts of the cam-
paign finance laws.

Nevertheless, there is no basis for concluding that the agency is now receiving the funds it
needs to effectively and credibly administer and enforce the federal campaign finance laws,
including the newly enacted McCain-Feingold reform law.

Congressional Intimidation of FEC Staff

Congress also has tried to exercise control over the agency by forcing the removal of key
professional staff members of the Commission.

In 1998, the House Oversight Committee, chaired by Representative Bill Thomas (R-CA),
held a reauthorization hearing to approve a bill requiring that the FEC staff director and gen-
eral counsel be subject to reappointment every four years by a vote of at least four of the six
commissioners. Senator Mitch McConnell (R-KY), a staunch opponent of campaign finance
reform and the FEC, introduced a similar measure in the Senate.

Under existing law, there were no term limits for these two key staff officials, and the removal
of staff from these positions required the vote of four commissioners. Given the evenly divided
partisan split of commissioners at 3-3, the proposed change would have had major implications,
shifting the burden from removing the key professional staff members to retaining them — by
allowing a 3-3 divided vote to remove the key staff members rather than leaving them in place.

Observers agreed that this was a thinly veiled attempt by Republicans in Congress to oust Larry
Noble, the FEC’s general counsel since 1987. During his tenure, Noble had angered some Repub-
licans through actions his office had taken on matters dealing with soft money and sham “issue
ads.” Some Republican Members viewed him with particular concern for enforcement cases he had
pursued involving the Christian Coalidon and GOPAC, although, as noted earlier, none of these
investigations could have gone forward without the vote of at least one Republican commissioner.

If four votes were required to retain him in his position, rather than remove him, congres-
sional opponents would stand a better chance of seeing Noble removed from his position. In
criticizing the proposal, Representative Sam Gejdenson (D-CT) called it “vengeance for the
FEC, vengeance for the counsel. ... It’s about vendettas. It’s about politics. It’s not about good
government and clean elections.”*?

In the end, with public attention focused on the effort being made in Congress to remove
Noble as general counsel, the proposal was blocked, although the agency still faced difficulties
in obtaining the funding it had requested for that year.
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Assaults Through Audits and Investigations

The power to investigate is another weapon Congress has deployed in efforts to intimidate
and control the activities of the FEC, albeit a more subtle form of manipulation than budget-
ary bludgeons or staffing restraints.

"Two recent examples are a 1995 investigation undertaken by a House Appropriations Sub-
committee and a 1998 independent audit conducted by PricewaterhouseCoopers.

1995 House Appropriations Investigation

Eager to examine the inner workings of the FEC in his new role as chairman of the House
Appropriations Committee, and already perceiving the FEC as unfair and inefficient, Repre-
sentative Livingston launched an investigation of the FEC in 1995.

Predictably, the report of the House investigation found various flaws with the FEC.

First, the report criticized the agency for procedural changes in the Office of General Coun-
sel that established a new priority system for handling enforcement matters more efficiently.

In particular, the report expressed concern about the FEC’s discretionary power to label
certain cases as high priorities (resulting in the allocation of budgetary resources) and others as
low priorities, which were to be dropped as enforcement matters. Furthermore, the report
stated that because the FEC could control the enforcement workload through its own adjust-
ment of prosecutorial thresholds and criteria, the agency could manipulate and increase
enforcement efforts “to justify any desired funding increase.” In this respect, and in what has
become a famous - if inexplicable — comment, the report analogized the FEC to a “self-licking
ice cream cone.””?

Second, the House report charged that the agency had failed to plan adequately for com-
puter modernization, both in internal automated data processing and in preparing for elec-
tronic filings by candidates and committees.” Investigators were troubled by the fact that no
concrete steps had been taken to accomplish these tasks, and that FEC officials appeared to be
unwilling to do s0.** According to the report, “FEC officials are reluctant to devote resources
to detailed automation planning without specific direction from the Congress and assurance
they will not have to divert resources from enforcement and disclosure efforts. This defiant
approach demonstrates an attitude which says, give us the money first and then we will tell you
how we are going to spend it.”**

Finally, investigators took issue with what the report called “a policy of proactive disclo-
sure.”®” As part of the FEC’s statutory disclosure function, the agency provides campaign
finance information about candidates through an online subscriber service. The FEC can pro-
vide data in other requested formats, which may consist of reformatting the data. Investigators
suggested that this practice becomes a problem when the FEC publicly broadcasts this infor-
mation in what the report call “selective analysis.”?® According to the report, “There is some
concern over this situation since the power to selectively release information on the intimate
details of portions of the American political process, regardless of the worthiness of the justifi-
cation for doing so, carries with it an immense responsibility to insure that each release is car-
ried out in an unbiased and even-handed manner.”?*

In the end, the charges leveled by the audit report did not amount to legitimate criticisms
of the agency and the report was never officially released to the public. As a Wall Street Four-
nal article noted, “Although the report was never released publicly, copies were widely circu-
lated in Washington. It was summarily dismissed as inadequate.”*®

But the report served its purpose when it came to congressional action. Representative
Livingston and his allies used its findings as ammunition in FEC funding debates for sev-
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eral years with respect to computer modernization, the press staff, and other issues.
Although Representative Livingston could not fulfill all his objectives, he and his allies
were able to make use of the report as a basis for rejecting FEC attempts to increase fund-
ing during this period.

PricewaterhouseCoopers Investigation
By contrast, the PricewaterhouseCoopers (PwC) audit results in 1998 did not prove to be
as successful a tool for congressional enemies of the FEC, mainly because the findings of this
study, conducted by an outside audit firm, were not as negative or politically charged. Even
though the PwC audit backfired on Representative Livingston and other congressional critics
of the FEC, the fact remains that Congress
forced the FEC to spend $750,000 of its fis-

Representative Livingston cal year 1998 budget for the study.
As a result of the GAO-managed audit,
and his allies used the House PwC issued a 186-page report (compared to

the 28-page 1995 House report) that pro-
report’s findings as ammunition nounced the agency to be “a competently man-
aged organization with a skilled and motivated

in FEC funding debates on staff, although it has its shortcomings.””'
The PwC report spelled out the follow-
modernization, staffing, and ing steps for improving FEC efficiency:
(1) requiring candidates and committees to
other issues. file reports electronically; (2) standardizing

reporting periods on an election-year basis
instead of by calendar year; and (3) transferring the filing of Senate candidate committee
reports from the Secretary of the Senate to the FEC.*?

In fact, the FEC itself had pressed Congress to make these same changes. PwC also sug-
gested that the FEC implement, as it now has, a type of traffic-violation fine system to remove
fairly routine and unintentional infractions, such as improperly completed reports or missed
filing deadlines, from the formal enforcement process.

In the end, the Livingston effort to embarrass the FEC through the PwC audit failed. Rep-
resentative Maloney noted, “The Majority asked for this audit because they thought it would
embarrass the FEC. Instead, it embarrasses the Republican leadership by exposing as ground-
less their continued attacks on the agency’s integrity.”**

But the audit, nevertheless, did hurt the agency by diverting funding, attention, and staff
resources. And it remains an example of how Congress has attempted to harass the agency and
its employees as a means of exercising control over its activities.
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Soft Money:
The Half-Billion Dollar
Scandal Staged by the FEC

vwhere are the problems — and failures — of the Federal Election Commission
(FEC) better illustrated than in the story of soft money.

Little more than a system for cheating on campaign finance laws, soft money reintroduced
into federal elections, on a massive scale, precisely the kinds of unlimited and unvegulated
money that fedeval laws explicitly probibit. With soft money came the kind of actual and
apparent corvupting influences that the federal laws were enacted to prevent.

Soft money was created by the FEC, not by Congress, and its explosive growth in
American politics was perpetuated by the agency.

In the 1970s, the FEC established the soft money system through its administrative rul-
ings. In the 1980s, the agency refused to act, despite repeated requests, as soft money grew
into a major problem in the presidential elections. In the 19905, the FEC stood idly by as
the soft money problem exploded to new levels, and as presidential and congressional can-
didates and their parties engaged in massive and blatant soft money abuses.

When the agency’s professional staff recommended that enforcement actions for soft
money violations be pursued against the major party presidential candidates after the
1996 election and against Senate candidates after the 2000 elections, the commris-
sioners rejected the staff recommendations and dropped the cases. When the agency’s
professional staff recommended that the FEC issue a regulation to ban soft money, the
commissioners simply failed to take any action at all.

Soft Money Turns The Law on Its Head

What began as a trickle of soft money in the 1970s turned into a torrent by the 2000 elec-
tions, all but washing away the nation’s campaign finance laws.

In 1988, the two major parties raised some $45 million in soft money.?* In the 1992 elections,
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that figure almost doubled to $86 million.** By the 1996 elections, soft money contributions to
the national parties had tripled to $262 million.® And in the 2000 election cycle, soft money to
the parties almost doubled again to $496 million — that is, nearly a half-billion dollars.?’

For nearly a century, federal law has prohibited corporations from making contributions or
expenditures to influence federal elections.”® For more than half a century, federal law has pro-
hibited labor unions from making contributions or expenditures to influence federal elec-
tions.”® And for more than a quarter century, federal law has prohibited individuals from
contributing more than $1,000 per election to a federal candidate, more than $20,000 per year
to a national political party, or more than an aggregate of $25,000 per year to all recipients for
the purpose of influencing federal elections.””

Soft money, simply put, is money that does not comply with these laws.

News reports and congressional investigations have been replete with example after exam-
ple of corporations, labor unions, and wealthy individuals making huge soft money contribu-
tions to the national political parties each year. The soft money is raised for the parties by
federal officeholders and candidates from donors, who in turn receive special access and treat-
ment from the officeholders and candidates. The soft money is spent on federal candidate-spe-
cific campaign ads and voter activities that undeniably are intended to — and clearly do -
influence federal elections.

1978: FEC Creates Soft Money
Problem with Legal Fiction

The soft money system rests on a fiction promulgated by the FEC. As journalist and author
Brooks Jackson has noted:

The cause of the soft money calamity is widely misunderstood. It began with a poli-
cy reversal by the FEC in 1978, and not, as many have reported, with amendments
to the federal election law a year later. The FEC, not Congress, created the problem
and refused — despite criticism, lawsuits and court orders — to do anything about it.”

The theory promulgated by the FEC is

The soft money system that the soft money raised and spent by the
parties to pay for campaign ads about federal
rests entirely on a fallacy candidates, get-out-the vote drives, and other
voter activities can artificially be treated as
promulgated by the FEC. influencing only non-federal elections. Under

this theory, and for this reason, the FEC’s
position is that the money involved does not need to comply with federal contribution limits
and prohibitions.

But far from being grounded in reality, the FEC’s theory always has been a myth. The the-
ory was first set out by the FEC in Advisory Opinion 1978-10, which reversed a position the
FEC had taken just two years earlier, in a 1976 Advisory Opinion.?

The FEC had held in 1976 that state parties that funded get-out-the-vote drives and voter
registration activities that benefited both state and federal candidates had to pay for those
activities using solely hard money — that is, monies raised under the limits of federal law —
because the activities, even in part, affected federal elections. The FEC in this opinion did not
think there was any reasonable means to distinguish between the money spent for such mixed
activities that impacted federal campaigns and the money that impacted state campaigns.
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In its 1978 advisory opinion, the FEC reversed itself and held that such mixed activities
— activities that affect both federal and state elections — could be financed with a combina-
tion of federal and non-federal funds, allo-
cated to reflect the relative impact of the
activity on federal and non-federal campaigns. The FEC promulgated the myth
Thus, the FEC promulgated the myth that
soft money could be treated as impacting only ~ that soft money could be treated
non-federal elections — and as having no

impact on federal elections — and that alloca- as impacting only non-federal
tion formulas could be used to apportion the
mixed-activity expenditures between soft elections — and as having no

money and hard money accordingly.””

This ruling opened the door to soft money  impact on federal elections. This
being raised and spent to influence federal
elections, by allowing state parties to spend was wrong in principle and has
money raised outside the restrictions of feder-
al law on so-called “mixed activities” — such as proven disastrous in practice.
get-out-the-vote drives — that would, at least
in substantial part, affect federal elections.

A state party’s mixed activities, under the Commission’s reasoning, could be funded with
money apportioned between federal and non-federal funds, thus creating a system of allocation.

Not surprisingly, the national parties soon followed suit. In 1979, the very next year, the
FEC told the national parties that they too could open non-federal accounts to raise non-fed-
eral money and the same allocation principles would apply to national party expenditures.?
In the early 1980s, according to journalist Brooks Jackson:

The FEC allowed parties exceptionally wide scope in choosing how much of a partic-
ular item would have to be paid with hard money and how much could be paid with
soft. The regulations didn’t set a ceiling on the proportion of expenses that could be
allocated to nonfederal activity and paid for with soft money. The only requirement
was that the allocation be done on a “reasonable basis,” which wasn’t defined.?”

In other words, the FEC largely left it up to the political parties to decide on the proper
mix of federal and non-federal funding they would use to pay for their “mixed activities.”?”®

The allocation system, from its inception, was fatally flawed.

It was based on the legal fiction that non-federal money somehow could be apportioned to
pay only for non-federal activities, without having any impact on federal elections. This assump-
tion was wrong in principle and has proven disastrous in practice.

What it has meant, simply, is that money that is illegal in federal campaigns could be raised
by federal officeholders and candidates and spent by their parties to support their federal cam-
paigns. With this legal fiction, the FEC gave license to federal officeholders, candidates, and
their parties, to raise and spend money outside federal law to influence their federal elections.
And, that is precisely what happened.

1984: The Legal Fiction Is Challenged

In November 1984, Common Cause petitioned the FEC to institute a rulemaking to ban
soft money, arguing that it was being used in a wholesale manner to influence federal elections.

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws

83



Project FEC | 2002

The petition alleged:

[I]t appears clear that soft money in fact is not being raised and spent solely for
nonfederal election purposes. Such funds are being channeled to state parties with
the clear goal of influencing the outcome of federal elections.

Under the federal campaign finance laws soft money is prohibited from being spent
“in connection with” federal elections. There is no question that soft money cur-
rently is being spent “in connection with” federal elections, if that term as used in
the federal campaign finance laws is to be given any realistic meaning. If the Com-
mission leaves such soft money practices unchecked it will be implicitly sanctioning
potentially widespread violation of the current federal campaign finance laws.?”

The petition argued that the soft money system was reintroducing into federal elections
precisely the types of money that the federal laws were intended to exclude — corporate and
union treasury funds, and large contributions from wealthy donors. Instead of being given
directly to federal candidates, however, the money was being raised by these candidates and
given to their parties, which then spent the funds on activities to support the campaigns of
the candidates.

"This system, in effect, reestablished the dangerous nexus between influence-seeking donors
of large contributions, on one hand, and federal officeholders and candidates, on the other. It
was precisely this nexus that the federal laws were designed to prevent.

The Common Cause petition called on the FEC to investigate how soft money was being
raised and spent, and to issue rules to shut down the soft money system. After a two-year
process, the FEC found that Common Cause “has not presented evidence of instances in
which ‘soft money’ has been used to influence federal elections. ... Most of the examples it
cites to support its allegations consist of anecdotal and boastful comments of party officials
and campaign staff that have been quoted in the press.”?® The Commission accordingly
denied the petition.

1987: The Court Rules Against
FEC in Soft Money Rulemaking

Common Cause sued the FEC in federal court for abuse of discretion in denying its request
to issue new regulations.

The district court in a 1987 opinion found that the failure of the FEC to provide guidance
as to how money was to be allocated to pay for mixed activities was contrary to law - and did
not protect against soft money being used to pay for activities in connection with federal elec-
tions. The court held that the FEC had interpreted the statute “in a way that flatly contradicts

Congress’s express purpose”?*:

The plain meaning of the FECA [Federal Election Campaign Act] is that any
improper allocation of nonfederal funds by a state committee would be a violation
of the FECA. Yet, the Commission provides no guidance whatsoever on what
allocation methods a state or local committee may use; the potential for abuse,
intended or no, is obvious. Thus, a revision of the Commission’s regulations to
ensure that any method of allocation used by state or local party committees is in
compliance with the FECA is warranted.?®
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While the court rejected Common Cause’s argument that the FEC was required under
existing law to ban soft money from being used to pay for mixed activities, it explicitly noted
that the agency cou/d find that mixed activities should be paid for entirely with hard money:

Indeed, it is possible that the Commission may conclude that 70 method of allo-
cation will effectuate the Congressional goal that #// monies spent by state politi-

cal committees on those activities permitted in the 1979 amendments be ‘hard
money’ under the FECA*®

In August 1987, the court ordered the FEC to issue new regulations regarding the funding
by parties of mixed activities. After a year passed with no action taken by the FEC, the court
issued a second order to the agency to issue new regulations. The court noted in its 1988 opin-
ion that “it is undisputed that there is a public perception of widespread abuse, suggesting that
the consequences of the regulatory failure identified a year ago are at least as unsettling now
as then.”® The court again ordered the agency to act.

Finally, in 1991, the FEC promulgated new regulations on soft money.?®

The new regulations, however, simply codified the existing practices under which the soft
money system had been functioning and did nothing to stem the growth of soft money being
used to influence federal campaigns.® The regulations did, for the first time, require the
national parties to disclose their soft money.

FEC Fails To Act; Soft Money Explodes
in 1988 Presidential Election

While the FEC was engaged in its protracted rulemaking process, the use of soft money in
tederal campaigns underwent dramatic change in the 1988 presidential election.

Soft money was a cheating system from the outset.

For the first time, soft money became an integrated part of the major party presidential
campaigns, organized and directed by the top strategists and fundraisers of these campaigns.
Democratic nominee Governor Michael Dukakis and Republican nominee Vice President
George Bush, in conjunction with their national parties, systematically solicited six-figure con-
tributions from individuals, far in excess of federal contribution limits, and their campaigns
were involved in directing the use of those funds to benefit their presidential campaigns.

According to The Wall Street fournal, at one point a senior Bush fundraiser said that 267
contributions of more than $100,000 each had been received from individuals and corpora-
tions, while the top Dukakis fundraiser said “his $100,000 club numbered 130 individuals.”?*®

In the 1988 election, each presidential campaign raised more than $20 million in soft
money from federally prohibited sources. These funds were then channeled to state parties and
spent on activities to influence the presidential campaigns.

The spiral of soft money fundraising began with the Dukakis campaign, which initiated a
program to solicit $100,000 contributions from wealthy individual donors. This soft money
fundraising effort was led by Robert Farmer, who served as treasurer and chief fundraiser for
the Dukakis campaign. The soft money was handled by the Democratic National Committee’s
Victory Fund ’88 committee, which had the same address as Dukakis’s national campaign head-
quarters in Boston, Massachusetts.

At first, the Bush campaign attacked the Dukakis soft money operation as illegal. Bush
Deputy Campaign Manager Richard Bond called the Dukakis campaign’s soft money drive
“illegal on its face.”” Shortly thereafter, however, the Bush presidential campaign moved to
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match and out-raise the Dukakis soft money effort. The Bush “Team 100” soft money fundrais-
ing campaign was headed by Robert Mosbacher, who had been serving as the chief fundraiser
for the Bush presidential campaign.

Thus, the soft money fundraising drives for the major party candidates in the 1988 presi-
dential election were headed by the two individuals who served as the chief fundraisers for the
presidential candidates.

The 1988 presidential campaigns were not only involved in raising soft money but in spend-
ing the money as well. According to The New York Times, Dukakis fundraiser Farmer “encour-
aged contributors to give to the Democratic National Committee and not directly to the state
parties so the campaign could have more influence on how the money was spent. ‘We tried to
funnel everything into the DNC to have greater control over our electoral strategy,” he said.”

Soft money was used in the 1988 presidential election to perform vital functions for the
presidential campaigns — such as get-out-the-vote and other field operations (known as the
“ground war”). In Illinois, for example, The New York Times reported that the Dukakis cam-
paign had only five paid staff members. But it shared office space with Campaign ’88, a “state
party” operation organized by the DNC and employing 115 workers across the state, paid for
with a budget of $2 million in soft money.?*

In short, the 1988 presidential election was based on the structure of two parallel presiden-
tial campaigns — an official campaign receiving and spending public funds, and an unofficial
campaign raising and spending soft money.

State party campaign officials themselves admitted the obvious. For example, Peter Kelly,
chairman of the California Democratic Party, told the Times that the “whole theory behind”
the 1988 soft money effort was to raise enough to help Dukakis win the state.?®
The New York Times editorialized on the day before the 1988 election:

The corruption of public financing for Presidential elections is by now obvious to
everyone but the Federal Election Commission, the agency charged with enforc-
ing the rules. This year’s brazen cheating by both Presidential candidates drama-
tizes the need for Congress to strengthen both the agency and the law.*®

FEC Inaction Undermines Presidential
Public Financing System

The effect of this expanded use of soft money — to fund the “ground war” as an integrated
part of the presidential campaign effort — was to undermine the public financing system passed
by Congress as a cornerstone of the post-Watergate reform effort.

The presidential public financing system, first implemented in the 1976 election, had been
enacted to ensure that presidential campaigns were free from big money and its corrupting influ-
ences. In exchange for receiving public funds, presidential candidates agreed to abide by spend-
ing limits and, in the general election, to forgo raising any private funds for their campaigns.

"This system had worked very well prior to the 1988 presidential election. In 1985, a biparti-
san commission headed by two nationally prominent political figures, Republican Melvin Laird
and Democrat Robert Strauss, examined the first three presidential contests under the 1974 law
and concluded: “Public financing of presidential elections has clearly proved its worth in opening
up the process, reducing undue influence of individuals and groups, and virtually ending corrup-
tion in presidential election finance. ... This major reform of the 1970s should be continued.”*'

The 1988 campaigns, however, changed the way presidential elections were conducted.
That election saw, for the first time, the integration of major soft money efforts with the cam-
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paigns of the presidential candidates, and it began the process of undermining the public
financing system, which has progressively eroded through each election since then.

With the FECs failure to deal with soft money in its rulemaking proceeding, the use of soft
money to influence federal campaigns became firmly established in 1988.

1996 Presidential Election Witnesses
New Explosion of Soft Money

If the 1988 election saw soft money being used to pay for presidential “ground war” activ-
ities, the 1996 election saw soft money begin financing presidential “air war” efforts.

In 1996, soft money was used for the first time in a presidential campaign to fund so-called
political party “issue ad” campaigns. These ad
campaigns were in reality soft money-funded
TV ad campaigns controlled and run by the 1996 saw the beginning of soft
presidential campaigns.

This radical departure took the soft money ~money being used to pay for the
system to an entirely new level. Soft money
was now being used not just to pay for get-  presidential campaign “air war.”
out-the-vote drives to help federal candidates,
but also to fund TV ad campaigns that pro-
moted the presidential candidates by name and attacked their opponents by name.

This new use of soft money was initiated in 1995 by President Clinton, who played an active
role himself in the design and implementation of the ad campaign, along with his top campaign
officials. In so doing they brought soft money into the heart of the Clinton presidential campaign.

After President Clinton initiated this new level of soft money abuse, the Dole presidential
campaign conducted its own soft money ad campaign, although the Dole efforts could not
match the incumbent President in size and scope.

The new use of soft money for TV ads created an almost insatiable demand for the funds,
given the high costs of buying TV time, and this in turn fueled an explosive growth in soft money
fundraising. Not surprisingly, this also resulted in the most extensive campaign finance fundraising
scandals since Watergate, led by the massive campaign finance abuses of the Clinton campaign.

FEC Opinion Shows Agency Role
in Growth of Soft Money

The expanded role of soft money in the 1996 presidential election again illustrates the
FEC’s role in the growth of the soft money system.

The Commission first fueled the explosion when it held, in Advisory Opinion 1995-25, that
“issue ads” run by the Republican National Committee (RNC) could be funded with an allo-
cated mixture of hard and soft money.* This decision opened the door to paying for TV ads
with soft money, even if the ads promoted a candidate, so long as certain words of express
advocacy were not used.

Through the artifice of so-called “issue ads,” both presidential candidates used soft money
that is illegal in federal campaigns to pay for campaign ads in the 1996 election.

The presidential campaigns claimed that because the ads were “run” by the parties and did
not contain certain “magic words” like “vote for” or “vote against,” they did not have to be fund-
ed with hard money. But no court had ever held that “magic words” was the test for judging
when a party or a candidate was running a campaign ad that had to be paid for with hard money.
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The Supreme Court had created the “magic words” test for ads by non-candidates and outside

groups, and explicitly excepted candidates and political parties from being covered by this stan-
dard since their ads and communications are
“by definition, campaign-related.”®

The use of soft money for TV ads The Clinton campaign simply made up
the standard for its own activities, and the
created an almost insatiable Dole campaign followed suit. The FEC did
not try to stop them, either in its advisory

demand for soft money funds. opinions or its enforcement actions.

As a result, the 1996 presidential candi-
The result was the most extensive  dates each ran two parallel campaigns.
The first campaign was financed with pub-

campaign finance fundraising lic funds and subject to spending limits agreed
to by the candidates.
scandals since Watergate. The second campaign was funded by tens of

millions of dollars of soft money spent by the

presidential campaigns through their political
parties. This second campaign involved off-the-books TV ad campaigns — controlled and coordinat-
ed by the same presidential campaign officials who were running the publicly financed campaigns —
that were not counted against the spending limits the presidential candidates had accepted.

Thus, in mid-1995, the DNC, working under the direction and control of the Clinton
reelection campaign, began to use soft money to fund an aggressive program of TV ads pro-
moting President Clinton and his policies. As the evidence later showed, these ads were writ-
ten, edited, produced, directed, and targeted by Clinton campaign officials, and the President
himself was personally involved in the effort. The ads were run in key “battleground” states.

By early 1996, Republican nominee Senator Robert Dole (R-KS) and the RNC began run-
ning a similar TV ad campaign, using soft money to promote the Dole presidential campaign.

The two presidential campaigns and their parties ultimately spent more than $50 million
during the 1996 campaign on ads that specifically mentioned and praised their candidate or
mentioned and criticized the other candidate.

Much of these ad campaigns by both parties were funded with soft money raised by the
presidential candidates. None of the money spent on the ads was counted against the spending
limits that the presidential candidates had agreed to comply with in return for receiving pub-
lic funds to finance their campaigns.

Fundraising Frenzy Breeds
Unprecedented Scandals

The 1996 presidential campaigns, led by the Clinton campaign, engaged in an unprece-
dented frenzy of soft money fundraising activities.

The public was treated to a parade of fundraising excesses and abuses by the Clinton cam-
paign: foreign money scandals; contributions laundered in the names of others; the sale of
meetings with the President; the White House “coffees”; the Lincoln Bedroom sleepovers; the
Buddhist temple fundraiser; the funding abuses of John Huang, Charlie 'Irie, and Pauline Kan-
chanalak; the Roger Tamraz fiasco; and other abuses.”

Johnny Chung, who gave more than $350,000 in soft money donations to the DNC in a
successful effort to buy access to the White House, summed it up when he said, “[T]he White

House is like a subway: you have to put in coins to open the gates.”?*
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The fundraising scandals of the 1996 election led to a lengthy investigation conducted by
the Senate Governmental Affairs Committee, which issued an extensive report documenting
the abuses that had occurred.

The 1996 Scandals and Law Enforcement

In the fall of 1996, Common Cause submitted a complaint to the Justice Departiment that
urged the appointment of an independent counsel to conduct a criminal investigation of the
soft money abuses that had occurred in the 1996 presidential election. A parallel complaint was
filed with the FEC, calling on the agency to pursue civil violations of the law.

After considerable and extended controversy within the Justice Department, Attorney Gen-
eral Janet Reno refused to appoint an independent counsel on the grounds that the campaign
and party officials involved had relied on the advice of their counsel in this matter and there-
fore did not have the criminal intent necessary to find a criminal violation of the law.

In so doing the Attorney General ignored the advice she had received from Charles LaBel-
la, the prosecutor she had brought in to oversee the Justice Department’s investigation of the
alleged campaign finance abuses, as well as FBI Director Louis Freeh, both of whom recom-
mended the appointment of an independent counsel.

In closing the case, Attorney General Reno stated she was taking no position one way or
the other on whether campaign finance violations had occurred, and she specifically referred
the matter to the FEC to examine whether there were civil violations of the federal campaign
finance laws.**

The FEC considered the legality of these 1996 Clinton and Dole soft money ad campaigns
on two separate occasions. Each time the professional staff of the FEC concluded that the
Clinton and Dole campaigns had illegally used soft money in their presidential campaigns and
recommended that the agency pursue legal actions against the campaigns. Each time the com-
missioners rejected the staff recommendations — by votes of 6-0 and 3-3 — and refused to take
any action against the campaigns.

FEC's First Review of 1996
Soft Money Ad Campaigns

The Commission’s first review of the soft money-funded ad campaigns was in the context
of the post-election audit conducted by the agency of both presidential campaigns. The FEC’s
general counsel concurred with the analysis of the Commission’s Audit Division in recom-
mending that the Commission require the Clinton and Dole campaigns to repay a portion of
the public funds they received.

The general counsel reached this conclusion on the basis of his analysis that the so-called
party “issue ads” were coordinated between the party and the candidates, and therefore were in-
kind contributions made by the party to the candidate campaign. As such, they were both illegal
soft money contributions to, and expenditures by, the candidates, and had to be counted against
the candidate’s spending limit.*” Because of this, both campaigns had violated the spending limit.

FEC Staff Finds Evidence of “Coordination”
in Soft Money Ad Campaigns

The general counsel first concluded that the DNC coordinated the ads with the Clinton
Committee. He noted that, “[T]he record in the audit includes evidence of substantial com-
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munication between the DNC and the Primary Committee on every facet of the media cam-
paign.” Indeed, the “evidence of coordination that the [Audit] Report details is such that it is
difficult to distinguish between the activities of the DNC and the Primary Committee with

respect to the creation and publication of the media advertisements at issue.”*®

FEC Staff Finds “Issue Ads” Contained
Electioneering Message

The general counsel also reviewed the “purpose, content and timing” of the ads and deter-
mined that they contained an “electioneering message.” The general counsel specifically noted
in this context that “express advocacy” or the use of “magic words” is not required in order for
the ads to be covered by and attributable to the candidate’s spending limit. (See page 121 for a
discussion of the Supreme Court’s distinction in the Buckley case between individuals and outside
groups, on the one band, and candidates and political parties, on the other, in terms of the need for
express advocacy for ads to be covered by campaign finance laws.)

In concluding that the ads contained an electioneering message, the general counsel noted
that “the advertisements in question in the audit explicitly identify President Clinton and in
some cases Senator Dole, who were both candidates at the time the advertisements aired. More-
over, it appears that these advertisements were aimed, at least in part, at President Clinton’s
campaign for the nomination. They address the policies of the president and his Republican
opponents in a way which, on its face, appears calculated to encourage the viewer to vote for
President Clinton.”?*

The general counsel concurred “with the proposed Audit Report’s conclusion that the
DNC and the Clinton campaign coordinated the media expenditures, that the advertisements
contain an electioneering message and references to a clearly identified candidate, and that the

advertisements should be considered an in-kind contribution to the Primary Committee.”*®

Commissioners Reject Staff Advice
To Seek Campaign Repayments

The Commission rejected the advice of its general counsel and its audit staff, and voted 6-0
against requiring any repayments from the Clinton and Dole campaigns. In rejecting a repay-
ment requirement for the money spent on these ads, the Commission said that it would have

the opportunity to determine the legality of the ads in a separate enforcement action that would
follow the audit.

FEC's Second Review of 1996
Soft Money Ad Campaigns

The Commission later considered the 1996 ads in an enforcement context. FEC Commis-
sioner Scott Thomas called this matter “perhaps the FEC’s greatest test to date.”

The general counsel again recommended that the Commission find the 1996 soft money
ads to be in violation of the law, and further recommended that the Commission pursue
enforcement actions against the presidential campaigns. In a January 12, 2000 report relat-
ed to Matter Under Review 4713, the general counsel once again noted that “if expendi-
tures for communications are made in cooperation with ... a candidate or campaign staff,
the communication need not contain ‘express advocacy’ for the expenditure to be subject to

federal regulation.”*®
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FEC Staff Finds DNC & Clinton Campaign Violated
Law; Recommends Enforcement Action

The FEC general counsel concluded that a number of the so-called party “issue ads” run in
1996 and funded by the DNC “each had the purpose of influencing the nomination and elec-
tion of President Clinton. The advertisements all appear to champion the candidate’s agenda
on various campaign issues, and many also appear to denigrate Senator Dole’s stand on those
campaign issues.”*”

Based on this analysis, the general counsel recommended that the Commission find reason
to believe that the DNC illegally made, and the Clinton Committee illegally accepted, a coor-
dinated expenditure in the amount of the media disbursements, or $47,045,461.*

The general counsel also recommended that the Commission find that the DNC illegally
made, and the Clinton Committee illegally accepted, this contribution from prohibited sources
because the DNC used soft money to fund these ads.**® Finally, the general counsel recom-
mended that the commission find that the DNC and the Clinton Committee violated the
spending limits and disclosure requirements of the law.>*®

The general counsel made similar findings about soft money spending by the RNC for
“issue ads” promoting the Dole campaign.®”

Commissioners Reject Staff Recommendation;
Investigation Closed

On February 2, 2000, the Commission voted on the general counsel’s recommendations in
this enforcement matter — and deadlocked. Three of the six commissioners agreed with the gen-
eral counsel and voted to proceed with an
enforcement action. However, three commis- At the end of the process,
sioners voted against the general counsel. Since
it requires the affirmative vote of four commis- the commissioners took no action
sioners in order to proceed and find reason to

believe that a violation occurred, the matter was at all against the massive use
deadlocked and the investigation closed.
These 3-3 votes were not along party of soft money by the two
lines. Rather, the Commission took a series
of votes on different ads, and commissioners presidential campaigns and
voted in different patterns in the votes, but
the four votes necessary to proceed on the their parties in 1996 to fund
general counsel’s recommendations were
never achieved. ad campaigns to support their
Thus, at the end of the process, the com-
missioners took no action at all against the presidential candidacies.

massive use of soft money by the two presi-
dential campaigns and their parties in 1996 to fund ad campaigns to support their presiden-
tial candidacies. Twice rejecting the advice of their staff and general counsel, the
commissioners failed to make any finding or take any action to stop presidential candidates,
working in coordination with their parties, from using soft money to buy TV ads to promote
their campaigns.

In a press interview after the Commission deadlocked in the enforcement matter, Commis-
sioner Thomas told a reporter that the message of the votes was clear: “You can put a tag on

the toe of the Federal Election Commission.”3*®
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Joint Fundraising Committees
Expand Use of Soft Money In 2000

Given the failure of the FEC to stop the explosive use of soft money in the 1996 elec-
tion, it is little wonder that the 2000 elections saw yet another breakthrough occur in the
use of soft money to support federal campaigns. This time the breakthrough occurred in
Senate races.

The vehicle for the congressional expansion was the systematic use of “joint fundraising
committees” by Senate candidates to raise soft money. First used in the 2000 Senate races by
Senator Hillary Clinton’s (D-NY) campaign, the technique was used by more than 20 Senate
campaigns in 2000, including the campaigns of then-Senator John Ashcroft (R-MO) and Sen-
ator Debbie Stabenow (D-MI).

Here’s how it worked:

1.  The candidate’s campaign committee formed a “joint fundraising committee”
with the senatorial campaign committee of the national party — either the Demo-
cratic Senatorial Campaign Committee (DSCC) or the National Republican Sen-
atorial Committee (NRSC).

2. The Senate candidates then directly solicited in their own names soft money and
hard money for their respective joint fundraising committee.

3. The hard money contributions raised by the Senate candidate would go to the
candidate’s campaign committee, and the unlimited soft money contributions
raised by the Senate candidate — either corporate and union donations, or indi-
vidual donations in excess of the federal contribution limits — would be sent to the
party senatorial committee, which would place the money in earmarked party soft
money accounts.

4.  The Senate party committees would then transfer the money to the state party of
the candidate who raised the money, which would then spend it for candidate-
specific “issue ads” and other voter activities to support the Senate candidate and
attack the candidate’s opponent. There was evidence that the state party expendi-
tures were coordinated with the Senate candidate.

In April 2000, Democracy 21 and Common Cause filed a complaint with the FEC, alleg-
ing that these joint fundraising committees were an evasion of the campaign finance laws. The
joint fundraising committees, according to the complaint, were being used to allow federal
candidates to directly solicit their own soft money that was being illegally spent on Senate can-
didate ads and other voter activities intended to influence the Senate elections.

In September 2001, the Commission’s general counsel recommended that the commission
find “reason to believe” that the Clinton, Ashcroft, and Stabenow campaigns, along with their
national and state party committees, had violated the FECA.>**®

The general counsel’s report on the Clinton Senate campaign described in detail how this
scheme worked. It traced the flow of soft money raised by Hillary Clinton to the joint fundrais-
ing committee and then to the DSCC and then to the New York Democratic Party. The money
was used by the state party to pay for ads like one cited in the report, called “Future,” which
featured video footage of Hillary Clinton surrounded by crowds dressed in summer attire:
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ANNOUNCER: In farm fields and union halls, living rooms and lunch counters,
there’s a conversation going on about the issues and concerns closest to our hearts.

About our children, and more teachers in the classrooms. About our families and the
quality of health care we need. About helping seniors pay prescription costs. And jobs
— good jobs — for a secure future right here. It’s about leadership on our side.

Call Hillary. Tell her to keep fighting for children, for families, for our future.>°

The general counsel cited a press report that the state party chair discussed the ad on sev-
eral occasions with Clinton advisers, and that the ad was in other ways coordinated between
the state party and the Clinton campaign:

Additionally, circumstantial evidence that NYSDC [the state party] and Clinton
for Senate may have coordinated “Future” is to be found in the combination of
the participation of the candidate committee in New York Senate 2000 [the joint
fundraising committee], Senator Clinton’s active involvement in the raising of
funds by the joint fundraising committee, and the timing and amounts of the
transfers of funds from the DSCC to the NYSDC in relationship to the latter
committee’s expenditures for the November television advertisement featuring

Senator Clinton.?"

The general counsel concluded:

In summary, the NYSDC in 1999 and 2000 made expenditures of both federal and
non-federal funds for at least two television advertisements that clearly identified
federal candidates and that were intended to influence the 2000 election for the
U.S. Senate in the State of New York. There is evidence that the NYSDC may
have coordinated these advertisements with Clinton for Senate. Thus, on the basis
of content and coordination, it appears that the NYSDC’s expenditures for these
communications constituted coordinated party expenditures on behalf of the Clin-

ton campaign. ... As such, it appears they should have been made entirely with fed-
eral funds.*"

In October 2001, the Commission voted to reject its general counsel’s analysis and to dis-
miss the complaint without taking any action. Once again, the commissioners overruled their
professional staff to reject an enforcement proceeding against the use of soft money by feder-
al candidates to support their federal campaigns. Commenting on the dismissal, Commission-
er Thomas said that as the 2002 elections approach, “once again the Commission may stand
idly by while millions of dollars of soft money will be raised and spent on candidate-specific

candidate ads.”"

FEC Staff Recommends Revising
Rules To Ban Soft Money

In May 1997, five members of Congress asked the FEC to issue new regulations to ban soft
money. Shortly thereafter, President Clinton submitted a similar request. More than a year
later, in July 1998, the Commission formally opened a rulemaking to examine the issue. The
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agency received 73 written comments and held a full day of hearings on the matter.

More than two years later, in September 2000, the FEC general counsel forwarded his
analysis and recommendation to the Commission. In it, he urged the Commission to adopt
new regulations to ban soft money:

[T]he Office of General Counsel believes that individuals, corporations and labor
organizations are making soft money donations to the national party committees
in a manner which circumvents the prohibitions and limitations in the [FECA],
that these donations are increasing in frequency and amount, and that the result-
ing use of soft money by the national party committees is having a significant
influence on federal elections.>"

The general counsel’s analysis directly challenged the legal basis for the current soft money
system. The general counsel found that the allocation system — which was based on the theo-
ry that soft money was not being used to influence federal campaigns — was a failure:

The Commission believed [an allocation] approach would adequately ensure that
the national party committees would not use significant amounts of soft money to
influence federal elections.

However, circumstances have changed since promulgation of the allocation rules in
1990. Many recent developments raise questions as to whether the allocation rules
have allowed the national party committees to use large contributions from pro-
hibited sources and in excess of the hard dollar limits in ways that, in fact, influence
federal elections, even though they are ostensibly being used for nonfederal elec-
tion activity.’"

The general counsel concluded that the record shows that soft money is in fact being used
to influence federal elections:

The record indicates that allowing national party committees to raise soft money and
use it to pay for a portion of the costs of mixed activities results in the use of soft
money to influence federal elections, thereby undermining the purposes of the Act.>*

Accordingly, the general counsel recommended that the Commission act to end the soft
money system at the national level:

[T]he Office of General Counsel believes

that, with regard to the national party

committees, the allocation rules are no The new soft money ban law
longer adequately serving the purpose for

which they were promulgated. The rules  raises concerns that the FEC will
are allowing national party committees

to channel significant amounts of sofc  fail to effectively administer and
money into activities that influence fed-

eral elections. “Under the FECA’s cur- enforce the new law.

rent system of contribution limitations ...

soft money spending by political party
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committees eviscerates the ability of the FECA to limit the funds contributed by

individuals, corporations or unions for the defeat or benefit of specific candidates.”"

Therefore, the Office of General Counsel recommends that the Commission
promulgate new rules to limit the receipt and use of soft money by the national

party committees.*'®

The Commission had still not acted on the general counsel’s recommendation, when a year
and a half later — on March 27, 2002 — President Bush signed into law a ban on soft money.

This ended the 18-year history of the FEC’s persistent refusal to deal with the fundamen-
tal problem of soft money being used by federal candidates and their political parties to influ-
ence federal elections.

But the passage of the new law also opened the door to a new round of potential problems
at the FEC on the soft money issue, beginning with the agency’s immediate responsibility to
develop regulations to implement the soft money ban. The new law raises concerns that the
FEC will allow its own history to repeat itself by permitting massive evasions of the soft money
ban by failing to effectively administer and enforce the new law.
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Other Problems
Created by the FEC:

Coordination, Convention
Funding, Building Funds,
and Enforcement

hile the soft money system is the most serious problem caused by the Federal

Election Commission (FEC) in administering the campaign finance laws, it is
by no means the only one. Through its opinions, regulations, delays, inaction, and dis-
missals of cases, the FEC has severely undermined the campaign finance laws and
engendered widespread belief that the laws may be violated with virtual impunity.

The following four case studies provide further examples of the campaign finance problems
that have been caused by the FEC.

Case Study #1:

FEC Action on Coordination
Undermined Contribution Limits

E‘ective rules dealing with the coordination between candidates and outside groups
are a key to having effective contribution limits and probibitions. That is because
expenditures by an individual or group that ave related to a candidate’s campaign and
are coordinated with that candidate constitute campaign contributions to the candidate
under federal law and must comply with federal contribution limits and probibitions.
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illustrated by a Statement of Reasons issued by Commissioners Scott Thomas and Danny
McDonald. The Statement was issued in conjunction with an FEC decision to drop an
enforcement matter in light of the agency’s adoption of a new narrow definition of the

The Comumission, however, bas rewritten its vules to greatly narvow the circumstances
under which coordination can be found between a candidate and an outside spender,
and thereby bas substantially increased the ability to evade federal contribution limits
and probibitions.

The Commission rewrote its coordination rule after losing a federal district court case
where the court adopted a very restrictive rule on coordination. The judge in the case
recognized the controversial naturve of ber ruling and invited the agency to appeal it.
The commissioners, however, rejected their general counsel’s recommendation to appeal
and instead dropped the case. The commissioners then rewrote the agency’s coordina-
tion rules and codified the court’s ineffectual standard. In so doing, the commissioners
knew they would bave to then dismiss two important pending enforcement cases, both
of which depended on a realistic and effective coordination rule.

The importance of the coordination issue, and how the FEC defines “coordination,” is

standard. The commissioners cited the following example:

[S]uppose that Candidate Smith is slightly behind in the polls, low on
money, and needs help. It is the week before the election and he knows
that a corporation is planning to run an “issue” advertisement to assist the
Smith campaign. Smith contacts the president of the corporation and com-
plains that nobody has focused on an important matter in the campaign:
various problems in the personal life of his opponent, Congressman Jones.
Because of this oversight, candidate Smith believes that Congressman Jones
is viewed in a better light by the electorate. Candidate Smith, however,
does not want to run such an advertisement himself for fear of being accused
of negative advertising.

During his meeting with candidate Smith, the wealthy supporter says, “That’s a great
idea! Thanks for the information.” After the meeting, the wealthy supporter changes
the advertisement to say: “Congressman Jones is a liar, tax cheat and a wife-beater —
keep that in mind on Tuesday.” The advertisement runs on the weekend before the
election. Is this a coordinated expenditure? As we understand the Commission’s new
regulations, there would be no coordination between the candidate and the spender
since there was no “substantial discussion or negotiation” and no “request or sugges-
ton” indicating “that a communication with a specified content would be valuable to a

candidate or committee.”*"

Importance of Effective Coordination Rules

Effective coordination rules are a prime bulwark against cheating on the contribution lim-

its and prohibitions in the federal law. They provide protection in two related ways.

1.

Effective rules help ensure that the contribution limits of the law are not circuamvented.
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Federal law limits an individual from contributing more than $1,000 to a candidate per
election, and a political action committee (PAC) from giving more than $5,000 to a can-
didate per election.

By contrast, there is no limit on the total amount an individual or group can spend inde-
pendently on behalf of a candidate. The reason that “independent” spending is free from
limitation is the Supreme Court’s view in Buckley that there is no danger of corruption
where an individual or PAC is spending money to influence an election independently of
the candidates in that election. As the Court said in Buckley: “[TThe absence of pre-
arrangement and coordination of an expenditure with the candidate or his agent not
only undermines the value of the expenditure to the candidate, but also alleviates the
danger that expenditures will be given as a quid pro quo for improper commitments from
the candidate.”*®

The line drawn between “independent” spending (not subject to limits) and “coordinat-
ed” spending (which is a contribution and subject to contribution limits) becomes cru-
cial. If an individual or group could spend an unlimited sum of money in coordination
with a candidate, then the contribution limits would lose their meaning.

Effective rules ensure that corporate or union treasury money cannot be spent on
so-called “issue ads” to support a candidate in coordination with such candidate.

When a so-called “issue ad” or other public communication with an electioneering mes-
sage is run by a spender in coordination with a candidate, the funding of the ad must
comply with federal contribution limits on what the individual or group can contribute
to such candidate. Thus, the definition of coordination plays a key role in determining
whether soft money can be used to pay for so-called “issue ads,” and, therefore, whether
corporations and labor unions can spend money to help candidates in their elections.

If the definition of coordination is ineffective — that is, if it allows a spender and a can-
didate to work together on campaign ads by the spender to help the candidate — it will
license cheating by spenders and open the door to corporations and unions spending
illegal money to influence federal elections by running “issue ads” about named candi-

dates that do not use “magic words,” such as “vote for” or “vote against.”*

The most recent coordination rules adopted by the FEC commissioners are narrow and
lax and, in fact, open the door to such cheating. But it was not always this way, and the
new campaign finance law requires the agency to go back to the drawing board and issue

new coordination rules.?

Buckley Court Draws Line on
Coordinated Expenditures

In its 1976 decision in Buckley v. Valeo, the Supreme Court held that “contributions” — that

is, money given by a donor to a candidate — could be subject to campaign finance limits, but

that “expenditures” — that is, money spent by a person to support a candidate — could not be

limited, as long as the expenditures were “independent” from the candidate. In other words,

the expenditures could not be “coordinated” between the spender and the candidate.

323
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The Court reasoned that a contribution

In Buckley, the Court held that posed a danger of quid pro quo corruption
because the contributor gives the money direct-

only expenditures made “totally ly to the candidate or his agents, and could
reach a corrupt understanding with the candi-

independent of the candidate and  date to give the money in exchange for influ-
ence. The Court, however, did not see a similar

his campaign” were free from danger in spending by an individual or group

in support of a candidate, so long as the spender

contribution limits, whereas operated with total independence from the can-

didate. The Court believed that ads run totally

coordinated expenditures were independent of a candidate might be as likely
to hurt as help the candidate.

contributions and could be subject By the same reasoning, the Court recog-

nized that an expenditure that was coordinat-

to contribution limits. ed by a spender with a candidate poses exactly

the same threat of corruption as a direct con-
tribution. If a spender is working with a candidate or his agents by arranging his spending to
meet the candidate’s campaign needs, the spending would be the functional equivalent of a
direct contribution and, in the Court’s view, should be treated as such.

Thus, the Court found that if a spender could coordinate with a candidate to pay for a tel-
evision ad provided by the candidate, the limits on contributions could be easily evaded “by the
simple expedient of [a coordinated spender] paying directly for media advertisements or for
other portions of the candidate’s campaign activities.”***

In order to “prevent attempts to circumvent the Act through prearranged or coordinated
expenditures amounting to disguised contributions,” the Buckley Court treated coordinated
expenditures as contributions under the campaign finance laws.** Consequently, only expendi-
tures made “rorally independent of the candidate and his campaign” (emphasis added)®® were
free from contribution limits, whereas coordinated expenditures were contributions and could
be constitutionally subject to contribution limits.

Congress Codifies Buckley Ruling on
Coordination; FEC Writes Coordination Rules
Congress enacted amendments to the campaign finance laws in 1976 after the Buckley deci-
sion that included a codification of the distinction drawn by the Buckley Court between those
expenditures that were totally independent of the candidate’s campaign and those that were coor-
dinated.*” Accordingly, the 1976 amendments defined “independent expenditure” as “an expen-
diture by a person expressly advocating the election or defeat of a clearly identified candidate
which is made without cooperation or consultation with any candidate, or any authorized committee
or agent of such candidate, and which is not made in concert with, or at the request or suggestion of,
any candidate, or any authorized committee or agent of such candidate.” (emphasis added.)*®
To implement the law, the FEC wrote regulations to further define coordinated expenditures.
Most significantly, the FEC’s regulations provided that an expenditure would not be considered
independent if there was “[a]ny arrangement, coordination, or direction by the candidate or his
or her agent prior to the publication, distribution, display or broadcast of the communication.”**
The Commission’s regulations established that an expenditure is presumed to be coordi-
nated if it is either: (a) based on information about the candidate’s plans, projects, or needs
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provided to the expending person by the candidate, or by the candidate’s agents, with a
view toward having an expenditure made; or (b) made by or through any person who is, or
has been, authorized to raise or expend funds or who is, or has been, an officer of an
authorized committee.*

"This approach was validated by the Supreme Court’s subsequent opinion in Colorado Repub-
lican Campaign Committee v. FEC, 518 U.S. 604, 116 S. Ct. 2309, 2315 (1996), where the Court
held that a state party expenditure would be treated as “independent” of a candidate because it
was not made “pursuant to any general or particular understanding with” the candidate. The
Court’s language strongly suggested that spending based on even a “general understanding”
with a candidate would, in the Court’s view, be coordination.

20 Years Later: The Christian Coalition Case

In 1996, the FEC brought an enforcement action against the Christian Coalition in feder-
al district court alleging that the organization had coordinated its activities in the 1990, 1992,
and 1994 election cycles with a number of Republican campaigns and, in so doing, had violat-
ed the contribution limits of the law.*'

The Commission alleged instances when the
leaders of the Christian Coalition had privi- The Commission alleged several
leged inside access to top Republican campaign

personnel and offered campaign advice to them. instances when the leaders of
The Christian Coalition’s top two officials, Pat

Robertson and Ralph Reed, had extensive dis- the Christian Coalition had
cussions concerning the campaign’s thinking on

a number of strategic issues.*? privileged inside access to top

Further, the Christian Coalition leaders
told campaign officials of their plans to dis- Republican personnel and offered
tribute voter guides or conduct get-out-the-
vote activities for several Republican campaign advice to them.
campaigns. Because of its inside access and
discussions the Christian Coalition was able to plan its spending with knowledge of the cam-
paign’s strategy so that the two efforts would dovetail. In the instance of the 1992 Bush pres-
idential reelection campaign, the Christian Coalition gave the Bush campaign information
on the costs of producing and distributing their voter guides, and President Bush’s campaign
then went out and helped raise the necessary funds to pay for the voter guides.**

District Court Formulates New Narrow Theory
for Coordination; Invites Appeal To Higher Court

The district court in FEC v. Christian Coalition rejected the FEC’s argument that these
kinds of facts constituted coordination under the law and went on to formulate an entirely new
theory of coordination for “expressive coordinated communications.”® The court held that
communications between a candidate and a spender become coordinated “where there has
been substantial discussion or negotiation between the campaign and the spender over, a com-
munication’s (1) contents; (2) timing; [and] (3) location, mode or intended audience.” **
Restricting this standard even further, the court required that the “substantial discussion or
negotiation” be “such that the candidate and spender emerge as partners or joint venturers in

the expressive expenditure.” *¢
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Based on this standard, the court found that no coordination had occurred in five of the six
instances presented to it by the FEC, because the discussions between the Christian Coalition
and the campaigns were not so substantial as to rise to the level of a “joint venture.”*

In making her findings, however, the district court judge acknowledged the difficulty and
novelty of the case, and virtually invited the FEC to file an appeal. The judge specifically noted
that her opinion involved questions of law “as to which there is substantial ground for differ-

ence of opinion,” and that an “immediate appeal ... may materially advance” the litigation.*®

Commissioners Reject Staff Recommendation
To Appeal Court Decision

Despite the Judge’s virtual invitation to appeal her decision, a majority of the commission-
ers — Lee Ann Elliott, David Mason, Karl Sandstrom, and Darryl Wold — rejected the recom-
mendation of their general counsel and voted not to appeal the matter. The failure to appeal
prompted a strong dissent from Commissioners Scott Thomas and Danny McDonald,* who
criticized the Commission for failing to “carry out Congress’ explicit ‘mandate’ to enforce the
FECA [Federal Election Campaign Act].”*

Commissioners Thomas and McDonald also pointed out that the court in Christian Coali-
tion ignored virtually all existing law: “Not only is the district court’s narrow and restrictive
standard of coordination found nowhere in the [FECA] and Commission Regulations, but also
it runs directly contrary to Buckley where the Supreme Court considered independent expendi-
tures as those made ‘totally independent of the candidate and his campaign.””**

Commissioners Thomas and McDonald also noted that the Commission’s failure to appeal
was the continuation of a “regrettable pattern” of the agency not appealing losses in lower
court litigation. They said:

Unfortunately, this approach unfairly places the Commission in a one-sided “sudden
death” situation. If the Commission loses, no appeal is taken and the litigation is
over. If the other side loses, it can appeal and fight another day. For example, if the
FEC had prevailed in the district court, without question the Christian Coalition

would have appealed this matter, if necessary, all the way to the Supreme Court.*?

Commissioners Embrace and Codify Court’'s
Restrictive and Ineffective Standard

Not only did the four-commissioner majority refuse to appeal the Court’s restrictive new
standard for coordination in the Christian Coalition case, they proceeded to embrace it whole-
heartedly.

The FEC moved almost immediately to codify the Court’s standard of coordination into
its regulations, replacing the standard, derived from the Supreme Court’s ruling in Buckley,
that the Commission had used since 1976. The new regulation, 11 C.ER. § 100.23, which
took effect on May 9, 2001, defined coordination to be spending for either a communication
at the request of a candidate or after the candidate has exercised control over the communi-
cation, or:

After substantial discussion or negotiation between the purchaser, creator, produc-
er or distributor of the communication and the candidate, the candidate commit-
tee, the party committee or their agents that results in collaboration or agreement
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about the content, timing, location, mode, intended audience, volume of distribu-
tion or frequency or placement of that communication.

The FEC’s new regulation, which was based on the district court’s new Christian Coalition
standard, created a blueprint for the evasion of contribution limits by defining exactly how can-
didates and contributors can coordinate their expenditures without being subject to the FECA.
(The regulation dealt with coordination between spenders other than political parties and did
not address the issue of defining coordination between candidates and their political parties.)*”

So long as the parties are careful not to reach an “agreement” or enter into “collaboration”
through “substantial discussion or negotiation” about their plans, candidates and spenders can
exchange strategic information and advice about the campaign and the campaign’s needs —
including non-public information.

As Commissioners Thomas and McDonald explained in dissenting on the dismissal of a
subsequent enforcement action:

Obviously, it is almost impossible to secure such evidence or meet such a high
standard to establish coordination. Moreover, if a finding of coordination
required some sort of “collaboration or agreement” between a candidate and a
spender, a candidate could set up a meeting with an organization known to be
planning campaign ads, and could discuss campaign strategy and the develop-
ment of issues crucial to the campaign. The organization could then make “inde-
pendent” expenditures based on this detailed knowledge and information. The
only apparent restriction would be that a campaign could not “agree on” the
final finished ad or actually authorize a buy for the timing and placement of the
ad. Such a limited approach renders the coordination standard — and thus, the
contribution limits — meaningless.>*

Commissioner Thomas stated that the Christian Coalition standard of enforcement “is so
narrow and limited that it threatens any effort to enforce the requirements of the Act in a seri-
ous manner” and “threatens to undermine the Act’s limitations and prohibitions.” At another
point, Commissioner Thomas, joined by McDonald, said that by “too narrowly defining what
constitutes coordination, these new regulations stifle rational analysis and encourage further

widescale evasion of the restrictions carefully crafted by Congress.”**

FEC Applies New Lax Standard to Pending Cases

In adopting the new coordination regulation, FEC commissioners knew that the new rule
would effectively kill two major enforcement actions pending at the agency that the FEC had
authorized and was pursuing.

Coordination Case Involving AFL-CIO and Democrats

In 1995, the Commission began investigating alleged coordination between the AFL-CIO
and various Democratic candidates that took place in the 1996 election cycle. The investiga-
tion centered on whether the AFL-CIO coordinated $35 million of election-related TV ads
and other communications with Democratic candidates or the Democratic Party. Such coordi-
nation would convert the expenditures from union treasury funds into illegal contributions to
the candidates.
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The AFL-CIO’ “Coordinated Campaign” was a state-by-state campaign structure that
linked each state’s Democratic Party and Democratic candidates with allied organizations, such
as the AFL-CIO, Emily’ List, and the National Education Association.**

Each state’s “Coordinated Campaign” was governed by a steering committee, which includ-
ed state representatives of all Democratic candidates, as well as representatives of the major
allied organizations. Before any state’s campaign plan could be implemented, the Democratic
National Committee (DNC) state representatives and the representatives of the allied organi-
zations all had to approve the plan.

The FEC general counsel found that the AFL-CIO:

had access to volumes of non-public information about the plans, projects, activi-
ties and needs of the DNC, the DCCC [Democratic Congressional Campaign
Committee], the state Democratic parties and in some instances individual candi-
dates for Federal office. Moreover, the evidence shows that the AFL-CIO had not
merely access to, but authority to approve or disapprove the DNC’ and the state
Democratic committee’s plans for “Coordinated Campaign” activity.*”

The general counsel noted that when the investigation began, the Commission “took the posi-
ton that coordination sufficient to taint the independence of an expenditure could come about as a
result of either a ‘general or particular understanding,”” a standard set forth by the Supreme Court
in a 1996 case, Colorado Republican Federal Campaign Comm. v. FEC>*® As the general counsel noted:

From that position, the Commission emphasized in a series of enforcement mat-
ters that the passing of any information about a candidate or party committee’s
plans, projects or needs from the committee to an expending person may trigger
a conclusion of coordination.**

In the AFL-CIO case, it was clear that this type of collaboration — which the general coun-
sel referred to as an “extraordinary degree of interconnectedness”® — would have in the past
supported a finding of coordination:

Under the interpretation of the law put forward by the Commission in the Chris-
tian Coalition case and cases prior to it, the sharing of this much information about
the potential recipient committee’s plans, projects, activities and needs would have
been more than sufficient to taint the independence of any subsequent election-
related communications to the general public by the AFL-CIO. *'

As the general counsel noted, “Where an outside group has veto power over party com-
mittee activities that eventually result in more than 24 million individual voter contacts by
phone or mail, it is impossible to say that any communications made by either the outside
group or the party committee have been made totally independently.”*?

In light of the Christian Coalition case and the Commission’s refusal to appeal the decision,
however, the general counsel applied the agency’s new coordination standard — and found there
was no coordination. The Commission accepted this analysis and closed the investigation.**

Coordination Case Involving the Coalition and Republicans
Following the Christian Coalition decision, the Commission also dismissed a parallel inves-
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tigation into alleged coordination in the 1996 campaign between the Coalition — a group of
business organizations, including the Chamber of Commerce and National Association of
Manufacturers — and the Republican Party and several of its candidates.

In 1996, according to press reports, the Coalition undertook a $5-million advertising cam-
paign to defend House Republicans against the AFL-CIO’ 1996 campaign activities.*® The
Coalition’s advertising campaign began in July 1996 and aired in 41 congressional districts.

354

The group also mailed out two million “report cards” on candidates.**

According to press reports, the FEC found that representatives of the Coalition’s member
groups met weekly with then-House Republican Conference Chairman Representative John A.
Boehner (R-OH) to discuss strategies for enacting the Republican’s “Contract with America”
and for mobilizing Members.>®” The Coalition also showed Boehner’s staft all of its test ads and
actual ads for Republican candidates and Boehner’s staff conducted polling to “shape the con-
tent of the Coalition’s ads.”*®

FEC lawyers concluded that the “facts make for a compelling case” of illegal coordination
under the rules in place during the 1996 campaign.”*® The general counsel investigated and
found that the facts gathered through this investigation showed a pattern of communications
and interactions between the Coalition’s leaders and Representative Boehner, the Republican
Conference, congressional candidates, and the Republican National Committee (RINC).**°

The FEC’ acting general counsel, Lois Lerner, concluded that this evidence did not meet
the “loosened” Christian Coalition threshold for coordination or the Commission’s new regula-
tions.*" Accordingly, the Commission voted to dismiss the case in mid-2001.2%

Commissioners Thomas and McDonald noted this as an example of the “legacy of non-
enforcement [that] we fear will be repeated as long as these new regulations remain in effect.”®
In the campaign finance reform law enacted in March 2002, Congress repealed the Com-

mission’s regulations on coordination and called on the FEC to craft new rules.*

Case Study #2:

FEC Opinions on Party Convention Funding
Dismantle Public Financing Scheme

be national party conventions bave become their own mini-soft money systems.

The financing of these conventions has developed from a system of public fund-
ing intended to eliminate special-interest influence to a spectacle of buge special-
interest contributions playing the major role in paying for them.

The change bas taken place through an inexorable dismantling of the public financ-
ing law on conventions, not by any act of Congress but solely through interpretations
of the law made by the FEC in its advisory opinions and regulations.

Under the 1974 post-Watergate campaign finance reforms, national party conventions are
supposed to be funded this way: The parties receive a grant of public funds to pay for their
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quadrennial conventions in exchange for a
promise to limit their spending to that amount,  Virtually since the day the law was
and not to raise any additional private money.
The purpose of the law is to eliminate the role passed, the FEC has used its
of big donors in funding party conventions,
and to prevent those donors from buying access ~ authority to open one loophole
and influence in return.’*

Here is how convention fundraising actu- after another, until those loopholes
ally works today: the political parties take the
public funds and agree in return to limit the have all but swallowed the law.
spending for the conventions to that amount
of money. Then, on top of these public funds, the parties — through so-called “host commit-
tees” and working with the convention city — raise six-and seven-figure donations and in-kind
contributions from corporations, labor unions, and wealthy individuals to provide additional
funding to pay for the conventions. In return, the big donors receive special access to, and
treatment from, party leaders, federal officeholders, and federal candidates.

The statute covering the funding of conventions has remained largely unchanged since it
passed Congress in 1974. Virtually since the day the law was passed, however, the FEC has
opened up one loophole after another, until these loopholes have all but swallowed the law.

Origins of Public Financing of Conventions

In 1971, International Telephone and Telegraph (ITT) made a $400,000 contribution to
the RNC to help it fund the party’s 1972 presidential convention in San Diego. At around the
same time, the Justice Department in the Nixon Administration settled a federal antitrust suit
it had brought against I'T'T; and allowed the company to retain an insurance subsidiary whose
proposed divestiture was at the heart of the case.*®

The ITT contribution and the Justice Department settlement smacked of a guid pro quo, a
suspicion held by the public that was reinforced when columnist Jack Anderson uncovered a
memorandum written by I'T'T’ Washington lobbyist to the company’s Washington manager,
appearing to acknowledge a deal.*”

While Watergate investigators could never prove that the settlement of the suit was a direct
quid pro quo exchange for I'T'T’s contribution, Administration officials, including Attorney Gen-
eral Richard Kleindienst, were found guilty of false testimony about their roles in the matter.*®

Congress’ response to this scandal, and to other concerns about big money financing of the
conventions, was to provide for public financing of the party conventions in the 1974 reform
law.>*® The purpose of the law was to eliminate special-interest funding of conventions. By
financing conventions with public funds, Congress intended to eliminate the parties’ need to
procure funds from corporations, labor unions, and wealthy individuals.®

The 1974 law required each party to establish a separate convention committee to accept
and disburse funds in connection with its convention. Each party’s convention committee
would receive a grant of public money to pay the costs of the convention and in return the
party would agree not to raise private contributions and to limit its convention spending to the
amount of the grant.*”’

The amount of public funding for each convention under the 1974 law was $4 million, to
be adjusted subsequently for inflation.*”? In 2000, each major party received more than $13
million to finance its presidential convention.*”

Through a series of advisory opinions and regulations over the years, however, the FEC has
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eviscerated the goal of the public financing scheme by allowing the parties, through “host
committees,” to raise unlimited amounts of private money on top of their public grants. In so
doing, the agency has all but dismantled the public financing of conventions, allowing the con-
ventions to become another soft money-type loophole in the law.

FEC Creates First Convention-Funding Loopholes in 1975

In its first advisory opinion on convention financing, in 1975, the FEC opened up the first
loopholes in the new system when it permitted “local retail businesses” to donate money or in-
kind contributions to local not-for-profit “civic associations” that were organized for the pur-
pose of “encouraging” commerce.”™ These civic organizations could in turn use the businesses’
donations for the party conventions. The FEC also allowed corporations to offer “discounts”
to the parties, like bulk rate savings, if similar discounts were made available in the normal
course of business.””

In a subsequent advisory opinion that year, ~ The FEC has eviscerated the goal
the FEC expanded the category of “civic associ-
ations” to include “host committees,” defined as of public financing by allowing
“non-profit organizations whose basic purpose
is the promotion of its city’s commerce and the parties, through “host
image,” such as a chamber of commerce, a real
estate board, or a convention bureau.”® In actu- committees,” to raise unlimited
ality, the “host committees” went on to become

fundraising groups formed by a prospective con- amounts of private money on
vention city solely for the purpose of attracting

and financing a political convention, and tied to top of their public grants to
the political parties and their elected officials in

their fundraising efforts.” fund their conventions.

The Commission “assumed” that host
committees fell “within the ambit of the non-profit organizations,” which were allowed to
accept corporate donations under the local retail business exception.’® As such, host commit-
tees could accept contributions from local retail businesses and make expenditures to defray
convention-related costs, without such expenditures counting against the expenditure limit set
forth in the regulations.’”

Thus, in separate 1975 advisory opinions, the FEC opened two loopholes: it allowed host
committees to accept corporate funds to be used for convention purposes, and it allowed local
retail businesses to offer “ordinary” discounts to conventions. Of course, the Commission was
careful to state that it would not allow these exceptions to turn host committees into “conduits

for contributions which a corporation may not make directly.”*®

FEC Formalizes Loopholes in 1979 and Opens
More: New York Yankees & Kelly Services

In 1979, the FEC formalized in its regulations the loopholes created by its 1975 adviso-
ry opinions.*®

The FEC formally accepted the concept of “host committees” into the convention financ-
ing system, adopting regulations to permit such committees to spend money for the purpose
of (1) “promoting the city and its commerce,” or (2) “defraying convention expenses” without
those expenditures counting against the party-spending limit.*®* The regulations also allowed
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local retail businesses to give “normal discounts” directly to the national committees for con-
vention purposes.’®

In applying its new regulations, the FEC ruled in 1980 that the New York Yankees could
donate 500 to 1,000 tickets to the host committee of the DNC for the party’s 1980 conven-
tion under the authority of the regulation that allowed local businesses to donate funds or
make in-kind contributions to a host committee for the purpose of promoting the convention
city or its commerce.*®

The FEC stretched the “local business” concept in another 1980 advisory opinion, con-
cerning a donation of tote bags from Kelly Services, a “nationally known temporary help serv-
ice firm,” to the Republican National Convention.”® That Convention took place in Detroit,
which was the site of Kelly Services’ headquarters. However, “to avoid claims of partiality,”
Kelly Services additionally wished to donate tote bags to the Democratic National Convention
in New York. Kelly Services made no claim that it actually had offices in New York, or that it
was a “local business” — as required by the regulation. However, the Commission glossed over
the requirement that the business be “local” and allowed Kelly Services to donate to a con-
vention city where it was not a local business.*

GM “Promotional Considerations” Pave Way
for More Convention Loopholes in 1980s

Leading up to the 1984 nominating conventions, the FEC once again expanded the loophole
for convention financing. In an advisory opinion to the City of Dallas, host of the 1984 Repub-
lican convention, the FEC permitted the city to use a “general promotional fund” - containing
private money from corporate sources — to pay for services and facilities for the convention.*

The Commission reasoned that the FECA does not regulate how a city can raise its money,
ignoring the fact that the fund was established for the Republican convention and the money
was going to be used to pay for convention expenses.*®

Thereafter, a city only had to characterize a fund to help pay for a presidential con-
vention as a “general convention fund” to evade the ban on corporate donations.’® The
FEC later approved a comparable fund in San Francisco for the 1984 Democratic Nation-
al Convention.**

In 1988, the FEC opened the door further to direct corporate donations. The General
Motors Corporation (GM) proposed to give each convention city a fleet of cars, free of
charge, through local GM dealers, which would then be returned to the dealers at the end
of the convention. In approving the GM donation, the FEC created the “promotional
considerations” exception for corporate contributions to presidential nominating cam-
paigns: businesses of any type would be permitted to provide goods and services at no
charge, in exchange for “promotional consideration,” such as being designated “an offi-
cial” sponsor or provider.*'

The Commission acknowledged that the GM proposal “did not qualify for any specific exemp-

tions delineated in the national nominating convention regulations” but approved it nonetheless.*

In 1994 FEC Codifies Opinions Allowing
Flow of Corporate Funds

In 1994, the FEC promulgated new regulations on conventions, which again reflected prior
advisory opinions, and wrote into the regulations many of the “exceptions” that allowed cor-
porate money to finance and support the conventions.
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The Commission revised the “local business exception” to eliminate the “complex distinc-
tion between businesses that are ‘local,” ‘retail,” and ‘local retail,”” so that any “commercial ven-
dor” could provide goods or services to convention committees at discounted rates, or for
promotional consideration at no charge.*®

Under the new regulation that followed the GM opinion, a corporation’s provision of free
goods or services in return for promotional value is not a contribution if made in the ordinary
course of business.*

The 1994 regulations, and the advisory opinions upon which they were based, provoked
considerable criticism by outside groups commenting at the public hearings held by the FEC
on the subject. Common Cause, for example, challenged the 1988 GM opinion at the hearings:

The Commission has also given its sanction to the use of in-kind contributions
in ways that undermine the intent of the FECA. For example, in 1988, the Com-
mission, against the recommendation of its legal staff, allowed the General Motors
Corporation (GM) to provide free automobiles to the major parties’ national
presidential nominating conventions. According to one account, this cost GM
anywhere from $375,000 to $750,000 in foregone revenues. The decision by the
Commission to allow GM to provide cars to national political party conventions
flies in the face of Congress’ longstanding ban on corporate contributions.**

Common Cause also noted the potential for abuse of the host committee system: “Under the
Commission’s present policies, convention city ‘host committees’ accept huge contributions from
corporations, labor unions, and wealthy individuals to supplement the federal funds provided to

political parties for convention activities.”**

FEC Rules in Action: The 1996 and 2000 Conventions

By 1996, the steady erosion of the convention rules had resulted in an almost complete collapse of
the public funding system for conventions. Journalists estimated that corporations gave the two par-
tes $50 million to run their 1996 conventions, which was double the public funds provided.*’

Roll Call listed corporate donors that gave $100,000 or more each to the host committee of
the 1996 Republican National Convention: “Abbott Labs, ARCO, AT'&'I, Baxter, Pacific-Telesis,
Philip Morris, Time Warner Inc., and United
Airlines, to name just a few.”*® In fact, United

Airlines gave the Republican convention as By 1996, the steady erosion
much as $250,000 to be named the event’s offi-
cial airline.? Philip Morris, an industry with of the convention rules had

great stakes in a Republican victory in 1996,
gave some $500,000 to the host committee  resulted in an almost complete
financing the Republican Convention.*®

Many corporations gave to both the Demo- collapse of the public funding
cratic and Republican host committees in 1996.%'

For example, “in exchange for ‘promotional system for conventions.
considerations,”” United Airlines also gave the

Democratic National Convention Committee (DNCC) at least 241 airline tickets that year.*?
AT&T, one of the Republican Party’s top donors, contributed more than $71,500 to the DNCC
403

for 142 desk phones and two laptop computers.
Corporate spending further increased at the 2000 presidential nominating conventions.
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The Republican Convention carried a price tag of more than $60 million:
* The U.S. Treasury contributed $13.5 million in public funds;
* Philadelphia, the convention city, contributed $7 million; and

* Corporations contributed another $40 million.**

Eight corporations donated more than $1 million each to the Republican convention:
AT&T, Ballard Spahr, Comecast, General Motors, Microsoft, Motorola, PECO Energy, and
Verizon Communications.”® Topping the big donor list was Motorola, which contributed $8
million to become the Republican convention’s official provider of cellular phones.**

The Democrats spent about $49 million on their Los Angeles convention, including more than
$35 million that came from corporations and other private donors.”” Microsoft was one of the prin-
cipal corporate donors to the Democratic Convention, contributing $1 million in technology, equip-
ment, and services. The company made a similar contribution for the Republican convention.*®

If anything, the influence-peddling nature of convention-related fundraising became even more
explicit in 2000, with parties promising specific rewards and political access for certain dollar amounts.

During its Los Angeles convention, the Democratic Senatorial Campaign Committee
(DSCC) scheduled two dozen dinners, lunches, and receptions with Democratic Senators for
party donors who contributed more than $15,000 each in soft money to the Committee.**

The Boston Globe reported that Representative Patrick Kennedy (D-RI), chairman of the

DCCQC, had established a “caste system” of benefits for donors at the convention:

$5,000 donors are members of the “Chairman’s Council” which entitled them to a
room at the Le Merigot Santa Monica Beach Hotel. Donors of $50,000 have mem-
bership in the Lowes Hotel in Santa Monica. Those who donated $100,000 gain entry
in “Team 2000,” as well as three rooms at Loews and a dinner party with Kennedy
and Representative Richard A. Gephardt of Missouri, the House Democratic leader.*

In short, the political conventions by 2000 had become a national forum for the exchange
of unlimited special-interest money and political access and influence. The transformation by
the FEC of the system of publicly funded conventions, to a convention financing system flood-
ed by private-influence money, was complete.

Case Study #3:
Building on “Building Fund,” FEC
Opens Another Soft Money Loophole

be story of the “building fund” exemption provides another example of how the

FEC bas opened loopholes in the law by administrative interpretations. When
Congress enacted amendments to the FECA in 1976, it provided the opportunity for
political parties to raise money outside the limitations and prohibitions of the Act for
the narrow purpose of funding the construction or purchase of buildings for party
offices or beadquarters.
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In 2001, once again rejecting the advice of their general counsel, FEC commissioners
advocated a new and bizarre reading of the “building fund” exemption that opened
the door to the increased use of soft money to pay for ongoing party operating costs.

The significance of this story does not lie in the size or scope of the loophole that the
commissioners opened, but rather in the extent to which the commissioners were will-
ing to adopt an interpretation wholly at odds with the meaning and language of the
provision involved, in order to accommodate the political parties.

The FECA provides an exemption from the definition of “contribution” for gifts to parties “specif-
ically designated to defray any cost for construction or purchase of any office facility not acquired for
the purpose of influencing the election of any candidate in any particular election for Federal office.”*"

In short, the building fund exemption allowed the parties to raise and spend a discrete pool
of soft money for the sole and specific purpose of funding the “construction or purchase” of
any “office facility.” The expenditure of funds under this provision did not require a portion of
hard money to be spent with the soft money, as has been required under the allocation formu-
la for financing mixed-activity costs incurred by a party.

In 1983, the Commission construed the scope of the building fund exemption to cover the costs
for the “purchase” of an office facility, but not to extend to payments for “ongoing, operating costs
as property taxes and assessments.” In 1988, the Commission noted that building funds do #oz
cover party expenditures for “operating or administrative costs” such as rent, building maintenance,
utilities, office equipment expenses, and other administrative expenses of a party headquarters.*

In 1998, the Commission attempted to define more clearly how the building fund exemp-
tion could be used. The agency drew a parallel between the permissible uses of the building
fund and the treatment of capital expenditures under the Internal Revenue Code.**

Under IRS law, business expenses are deductible, while capital expenditures are not. The
Commission said, “[IJtems that would fall under the category of capital expenditures would
also be considered the type of expenditures that are legitimately part of the construction of a
Party office facility. Items which are classified as business expenses would be seen as operating
expenditures that fall outside the scope of the Act’s building fund exception.”*

Relying on this distinction under tax law, the Commission approved a party’s request to use
its building fund soft money for renovation of an office building, including the construction of
a new roof, the installation of new electrical wiring, and the expansion of the size of the build-
ing and the number of rooms. All these, the Commission held, would be treated as capital
expenditures and thus would fall within the building fund exemption.

The Commission returned to this subject in early 2001. In Advisory Opinion 2001-01,
it again noted the parallel between the building fund and the IRS treatment of capital
expenditures. The agency concluded that architectural fees which are “directly and sole-
ly” related to the restoration and renovation of a party headquarters would be permissi-
ble building fund costs because architect fees are explicitly listed in IRS regulations as

capital expenditures.*'®

IRS Comparison Stretched To Fit
Expanded Use of Soft Money

In an October 2001 Advisory Opinion, the Commission again relied on the IRS analogy,
but this time to inappropriately expand the scope of the building fund exemption, once again
overriding the position taken by its general counsel.
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In Advisory Opinion 2001-12, the Wisconsin Democratic Party asked if the soft money
in its building fund could be used to pay for the purchase of “office machinery, equipment,
furniture and fixtures and similar property.”*” In other words, the party wanted to use the
building fund soft money exemption to pay for costs of items and equipment that were iz the
party headquarters, but not part of the building itself. (Otherwise the party would have to
pay for these costs with a mixture of hard and soft money.)

In a proposed response drafted for the Commission’s review, the general counsel recom-
mended against this expansion of the building fund exemption.*”® The draft said:

The Commission, however, concludes
that the building fund does not allow In October 2001, the Commission
payments for the purchase of office

machines, equipment or furniture. These inappropriately expanded
expenses, although treated as “capital

expenditures” under the Internal Revenue the scope of the building
Code, are not directly connected to the

party committee’s construction or pur- fund exemption, once again

chase or renovation of an office building.

Therefore, payments for such items are  overriding the position taken by
not included within the scope of the Act’s

exemption for the construction or pur- its general counsel.

chase of an office facility.*"®

The general counsel proposed that a party could use the building fund only to pay for “fix-
tures that are attached permanently to the structural features of its office building, whether the
fixtures are attached to the party’s existing office building, or to one that is purchased and reno-
vated or newly constructed.”? Office equipment — for example, copy machines or telephone sys-
tems — are not considered to be “fixtures.”

The general counsel’s draft acknowledged the prior FEC advisory opinions, which drew the
parallel between the building fund and the treatment of capital expenditures under the Inter-
nal Revenue Code (IRC). The general counsel proposed that those opinions be read as limit-
ed to their facts, “holding only that certain specific expenditures described therein would come
within the building fund exemption.”" And to the extent that the prior opinions could be read
more broadly, the general counsel proposed that they be “superceded and modified” by the
new opinion.*?

A majority of commissioners rejected the general counsel’s recommendation and, despite the
clear language contained in the FECA, the majority decided to broadly embrace the link between
the building fund and all capital expenditures. In a memorandum to the Commission advocating
this expansive reading of the building fund exemption, Commissioner Mason first argued that the
statutory language permitting the use of the fund for “construction or purchase of any office facil-
ity” (emphasis added) should be read to include copy machines and other office equipment:

[Wihile it may be reflexive to some to limit the reach of the term “facility” to
buildings and fixtures therein, the word encompasses more. For FECA purposes,
the ordinary and natural understanding of the term “office facility” would seem to
extend the reach of the “building fund” exemption to the purchase of anything
that promotes the ease of actions, operations, transactions or course of conduct, in
an office, whether real or personal property. I can see no reason why a “building
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fund” can be used to pay for the computer and telephone wiring in a building’s
walls during the construction phase but not the computers and telephones as well
at any time. Why allow the purchase and installation of electric wiring but noth-
ing to plug into the outlets?*®

Commissioner Wold, in a separate memorandum to the Commission, took the same position:

The reliance on the capital expenditure distinction under the IRC is consistent
with a literal and natural reading of the statutory provision. The question under
the statutory provision is what is included in “office facility.” ... Similarly, “office
facility” implies more than the four walls of a building — it implies the usual and
necessary items that enable an office to function, including desks, chairs, comput-
ers, telephone equipment, and similar furnishings and equipment. (emphasis added. )™

In the advisory opinion adopted by the Commission — by a 4-2 vote with Commissioners
Thomas and Sandstrom dissenting — the Commission did not discuss at length its expansion of
the building fund exemption. The agency said only that the Wisconsin party’s proposal “for
the most part falls within the parameters” set by the Commission’s earlier opinions.”® “Draw-
ing a parallel to the description and treatment of capital expenditures under the Internal Rev-
enue Code and related IRS regulations, the commission also has concluded that capital
expenditures may be paid from a building fund.”**

The FEC took the position that the parties may use building fund soft money to pay for
not only buildings, but also virtually anything that goes into a building, in contravention of the
plain and unambiguous language of the law.

The new campaign finance law enacted in March 2002 repeals the building fund exemption
for national parties, beginning after the 2002 elections.*” The law also provides that state and
local parties can use any funds legal under state law to finance the construction and purchase

of a building, and makes clear that “building” means “building.”***

Case Study #4:

How FEC Enforcement, Or Lack
Thereof, Undermines the Law

be FEC dismissed an enforcement case involving the Montana Republican Party

even though every ome of the five commissioners who voted in the case found
that the law bad been violated. The case was dismissed in 1994, three years after the
investigation began, because the commissioners could not reach agreement on which
violation was most actionable.

The Commission was sued for its failure to act in the matter and two years later, in
1996, a court ordered the agency to pursue a part of the enforcement case it bad pre-
viously dismissed. In 1997, more than six years after the complaint had been first
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filed against the Montana Republican Party, the Commission dropped the case on the
grounds that so much time had passed that the case was “stale.”

The FEC took two years to conclude another matter involving an individual violat-
ing the law, in which the individual notified the Commission of his own violation,
admitting guilt in the matter.

The Montana Debacle

In 1988, Conrad Burns, a Montana Repub-
lican, ran for a seat in the U. S. Senate. More than three years passed

"Two years later, in July 1990, John K. Addy,
the Speaker of the Montana House of Repre- before the FEC announced the
sentatives, and Common Cause filed com-
plaints with the FEC, alleging that the  dismissal of the complaint, even
National Republican Senatorial Committee
(NRSC) and the Montana Republican Party though every one of the five
(MRP) had violated federal disclosure require-
ments and contribution limits in the Burns  vOting commissioners concluded
Senate race.”” Among other things, the com-
plaints alleged unreported payments for mail- that violations of the campaign
ings, a daily tracking poll, a voter list, a
campaign worker who benefited Burns, and finance laws had occurred.
the solicitation and bundling of contributions
on Burns’ behalf.*°

The complaints were based in part on a civil suit filed by a former Montana Republican
Party executive director and administrative secretary who were fired after raising questions
about the NRSC’s and MRP’s actions.*’

Under the campaign finance laws and FEC procedures, the FEC has sole responsibility for
investigating and pursuing potential civil violations of the law.*** The complainant has no fur-
ther role, and the FEC by statute is required to proceed in secret.**

More than three years passed before the FEC, in 1994, announced the dismissal of the com-
plaint — even though every one of the five voting commissioners concluded that violations of the
campaign finance laws had occurred. The commissioners, however, could not agree on the
nature of the violations, and therefore could not obtain the four votes needed to proceed on any

particular theory of wrongdoing.®*

Lack of Agreement on Violations

As discussed earlier, the FEC’s statutory structure mandating that no more than three com-
missioners be from any one political party, and that the votes of four of the six commissioners
are necessary to proceed with enforcement actions, has led to partisan gridlock in a number of
significant cases.*

In the Montana case, five commissioners participated in the decision (one of the Republi-
can commissioners recused himself).”*® The three Democratic commissioners voted to find that
serious violations, involving relatively large amounts of money, had occurred. The two Repub-
lican commissioners rejected this conclusion and thereby blocked Commission action, since
four votes were not obtained.*’
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The two Republican commissioners voted to find that less serious violations of law had
occurred. The three Democratic commissioners rejected this conclusion and thereby blocked
Commission action, since four votes were not obtained.**®

Unable to assemble four votes in favor of their respective findings that election law viola-
tions had occurred,” the gridlocked commissioners finally settled the matter by a unanimous
vote, and dismissed the case without any finding of probable cause that a violation occurred. *°

Montana Case Reviewed by District Court

Following the agency’s dismissal of the case, Representative Addy and Common Cause
sought judicial review of the decision in district court.*' The court concluded that, under the
Administrative Procedure Act, it should defer to the reasoning of the Commission unless that
reasoning was “arbitrary and capricious.”**

The court, surprisingly, then chose to give deference to the position taken by the two
Republican commissioners, not the three Democrats.**

On that basis, and applying a deferendal standard of review, the district court affirmed most of the
FEC’s decision. The court did find, however, that certain aspects of the FEC’ decision were “arbitrary

and capricious” and remanded those portions of the case back to the FEC for further action.”

Remanded Part of Montana Is Dismissed - Case Too Old!

In 1997, more than six years after the initial Montana complaint had been filed, the case
was terminated by the FEC.** After taking more than three years to initially act on the case,
the agency found that the part of the case the district court had remanded was no longer
important enough to warrant an expenditure of the FEC staff’s time.

Thus, in a case where every participating commissioner concluded that the law had been vio-
lated, and where the agency’s own dilatory action played a major role in creating the staleness the
agency cited as the basis for closing the case, no action was ever taken to enforce the law.

The Kramer Fiasco
In late 1994, Thomas Kramer, a foreign
national who was barred by law from making Despite Kramer's volunteered
campaign contributions, sent a letter through
his counsel to the FEC voluntarily disclosing confession of campaign finance
that he had made hundreds of thousands of
dollars of illegal contributions because he had violations, it would take the
been unaware of the FECA prohibition on
contributions by foreign nationals.*® Weeks FEC nearly two years before it
later, Kramer’s counsel submitted a detailed
list of the contributions.*’ even contacted him.
Despite Kramer’s volunteered confession

“5 it would take the FEC nearly two years before it even con-

of campaign finance violations,
tacted him. In July 1996 the agency finally got in touch with Kramer, and shortly after that
Kramer entered into a Conciliation Agreement with the FEC, and agreed to pay a civil penal-
ty of $323,000.%

More than a year after reaching this agreement with Kramer, the FEC began to consid-

er bringing a case against Howard Glicken, who had solicited some of Kramer’s contribu-
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tions, as well as other contributions for Democrats.*® In June 1997 — nearly three years
after Kramer’s confession of wrongdoing — the FEC sent a subpoena to the DSCC regard-
ing Glicken. *'

Although there was strong reason to believe that Glicken may have violated the campaign
finance laws (indeed he later pleaded guilty to violations in a case brought by the Department
of Justice®?), the FEC dropped the Glicken matter.*?

After the FEC had waited nearly two years to even contact Kramer about his admitted vio-
lations, and nearly three years before seeking out Glicken,** the FEC general counsel observed
that the FEC was only months away from the end of the applicable five-year statute of limita-
tions period when it dropped the matter.**® By that time the contributions in question were

part of an old election cycle anyway.
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The Role of the
Courts in Campaign
Finance Law:

No Excuses Here for the FEC

“The FEC constantly loses. I have never seem a record like this outside of the old
Chicago Cubs. I mean every time, it is like they march up the hill like Pickett’s
2456

charge, and they get slaughtered at the district court level.

- JoHN Funp, WALL STREET JOURNAL EDITORIAL BOARD

or some, the failure of the FEC as an enforcement agency can be attributed to the

difficulties that the FEC and the campaign finance laws bave had in the courts.
The FEC bas an image of getting “slaughtered” whenever it goes into court to enforce
the campaign finance laws. Similarly, campaign finance laws bave an image of being
overturned whenever they are challenged in court on constitutional grounds.

Contrary to conventional wisdom, bowever, the courts, and in particular the Supreme
Court, have generally upheld the constitutionality of the campaign finance laws,
although with some important exceptions. Likewise, the enforcement problems of
the FEC, with some important exceptions, have stemmed largely from the failures
of the agency itself, not from the courts’ blocking the agency’s enforcement efforts.

Since the 1974 passage of the Federal Election Campaign Act (FECA),*” the Supreme
Court has upheld the constitutionality of the limits on individual contributions to candidates
and political parties, the limits on political action committee (PAC) contributions to candidates
and political parties, the limits on individual contributions to PACs, the ban on corporate con-
tributions and expenditures, the system of public financing and spending limits for presidential
campaigns, the limits on political party spending in coordination with their candidates, and
comprehensive campaign finance disclosure laws.

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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The Supreme Court has rejected as unconstitutional mandatory limits on campaign spend-
ing by a candidate, mandatory limits on the use of personal wealth in a campaign by a candi-
date and mandatory limits on independent expenditures by individuals and groups. (See sidebar
below for list of principal cases.)

The Court has also established an express advocacy standard and a “magic words” test to
determine whether communications made by non-candidates and outside groups are “cam-
paign communications” covered by the campaign finance laws, or “issue discussion communi-
cations” that constitutionally cannot be made subject to such laws.**

The “magic words” test provides that a communication must contain words of express
advocacy, such as “vote for” or “vote against” a specific federal candidate, in order to be sub-
ject to federal campaign laws, regardless of how the ad otherwise promotes or attacks the fed-
eral candidate.*®

It is in this area — where the Supreme Court has narrowly defined what constitutes a “cam-
paign communication” in order to provide broad constitutional protection for unrestricted
“issue discussion” by individuals and outside groups — that the FEC and its efforts to enforce
the law have encountered ongoing and serious problems in the lower courts.

The FEC has undertaken various enforcement actions and adopted regulations intended to
prevent individuals and outside groups from independently spending unregulated funds, or soft
money, to influence federal elections in communications that avoid the use of the “magic
words.” The lower courts, with few exceptions, have rejected these efforts and left the Com-

mission with little room to address this issue.

In the separate area, however, of spending by the political parties on so-called “issue ads”

about federal candidates — the area where much of the “issue ad” spending has occurred - it is

the FEC, not the courts, that has caused the problems that have occurred.

Campaign Finance and
the Supreme Court:
A Track Record of
Constitutional Laws

The Supreme Court in a number of
cases, starting with Buckley v. Valeo in
1976, has ruled on the constitutionality
of various campaign finance laws enacted
at the federal and state levels. The Court
for the most part has upheld the laws as
consistent with the First Amendment.

BUCKLEY V. VALEO, 424 U.S. 1 (1976).
The Court in Buckley upheld the constitu-
tionality of key elements of the 1974 Fed-
eral Election Campaign Act (FECA), but
struck down important parts of the law
as well. The Court upheld limits on con-
tributions from individuals and PACs to
candidates and political parties as neces-
sary to protect against corruption and the

— - = -

appearance of corruption. It upheld a sys-
tem of public financing and voluntary
overall spending limits for presidential pri-
maries and general elections. It upheld a
comprehensive disclosure system for cam-
paign contributions and expenditures.
The Court struck down as unconstitution-
al mandatory limits on overall spending
by a candidate and spending of a candi-
date’s own personal wealth and manda-
tory limits on independent spending by
individuals and outside groups. The Court
also established an express advocacy stan-
dard and “magic words” test for commu-
nications made by non-candidates and
outside groups.

CALIFORNIA MEDICAL ASSOCIATION V.
FEC, 453 U.S. 180 (1981). The Court upheld
limits on contributions by individuals and
unincorporated associations to PACs.
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The FEC commissioners — without challenging the practice — have allowed the political
parties to blatantly inject tens of millions of dollars of soft money into federal campaigns in the
form of “issue ads” promoting and attacking federal candidates. The commissioners have sim-
ply failed to challenge the position taken by the parties that party ads about federal candidates
are not subject to federal campaign finance laws, and therefore can be funded with soft money,

as long as they do not contain “magic words.”

The commissioners have taken this posi-
tion, furthermore, despite recommendations
from the agency’s professional staff that this
use of soft money by the parties to finance ads
in federal campaigns should be challenged as
illegal, and despite Supreme Court language
that directly conflicts with the position taken
by the parties.

To put it simply, the Supreme Court has
never held that ads by candidates or political
parties require express advocacy, or “magic
words,” in order to be covered by federal cam-
paign finance laws.

In fact, when the Supreme Court in Buck-

The Supreme Court has never
held that ads by candidates or
political parties require express
advocacy, or “magic words,” in
order to be covered by federal

campaign finance laws.

ley established the “magic words” test for campaign communications, it expressly did so for ads

run by non-candidates and outside groups. The Buckley Court made clear that it was not cre-

ating the “magic words” test for ads run by candidates or political parties.

As the Court stated in Buckley, in construing a disclosure provision applicable to “political com-

FEC V. NATIONAL RIGHT TO WORK
COMMITTEE, 459 U.S. 197 (1982). The
Court upheld the requirement that solici-
tations for political committees affiliated
with membership corporations can be
restricted to “members.” The Court also
found that the ban on corporate expen-
ditures serves compelling governmental
interests, and thus is consistent with the
First Amendment.

BROWN V. SOCIALIST WORKER COM:-
MITTEE, 459 U.S. 87 (1982). The Court
established a narrow exception to the
requirement of campaign disclosure by a
minor political party, where there was evi-
dence that disclosure would result in a
probability of threats, harassment, or
reprisals, and reaffirmed the constitution-
ality of comprehensive campaign finance
disclosure laws, absent such a showing.

— - = -

FEC V. NCPAC, 470 U.S. 480 (1985). The
Court reaffirmed its finding in Buckley
that limits on independent spending of
hard money by outside groups are uncon-
stitutional, striking down a limit on inde-
pendent expenditures by political
committees on behalf of publicly financed
presidential candidates.

FEC V. MASSACHUSETTS CITIZENS FOR
LIFE, 479 U.S. 238 (1986). The Court reaf-
firmed the express advocacy standard and
"magic words” test it established in Buck-
ley and found that a newspaper pub-
lished by a pro-life group amounted to
express advocacy — rejecting the group'’s
argument that it was “issue discussion.”
The Court then upheld the ban on cor-
porate contributions and expenditures by
carving out a narrow exemption from the
ban for incorporated nonprofit groups
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mittees,” public communications by candidates and political committees (including political party

committees) “are, by definition, campaign related.”* Expenditures for public communications by

candidates and parties “can be assumed to fall within the core area” of the campaign finance laws.

461

In short, the so-called “issue ads” undertaken by political parties “are, by definition, cam-

paign related” and therefore are covered by the federal campaign finance laws, regardless of

whether they contain “magic words.”

There has been much confusion concerning court rulings on First Amendment protection

of free speech around issues of express advocacy and the inclusion of “magic words” in politi-

cal advertisements. At the heart of the confu-
sion has been a blurring of distinctions
between judicial treatment of candidates and
political parties on one hand, and non-candi-
dates and outside groups on the other.

In 1996, the Clinton and Dole presidential
campaigns intentionally blurred these distinc-
tions when they undertook multimillion-dol-
lar television ad campaigns that blatantly
promoted their federal candidacies and fund-
ed those ads with soft money.

The explosive growth of soft money “issue
ads” run by political parties about federal can-

The explosive growth of
soft money “issue ads” run by
the parties about federal
candidates has taken place simply
because the FEC has let the parties

get away with it.

didates has taken place simply because the FEC commissioners have let the parties get away

with it. The political parties have been hiding behind a “magic words” screen that does not

apply to them — and FEC commissioners have joined in the ruse.

that only raise and spend money provid-
ed by individuals.

AUSTIN V. MICHIGAN STATE CHAMBER
OF COMMERCE, 494 U.S. 652 (1989). The
Court upheld a state law banning inde-
pendent expenditures by corporations on
behalf of candidates, holding that a ban
on corporate expenditures in campaigns
prevents corruption and the appearance
of corruption by reducing the threat that
huge corporate treasuries will be used
unfairly to influence elections.

MCINTYRE V. OHIO ELECTIONS COM-
MISSION, 514 U.S. 334 (1995). The Court
invalidated a state law banning anony-
mous distribution of campaign literature,
including discussion of issues in ballot ini-
tiative elections. In so doing, the Court
expressly distinguished the campaign

— - = -

finance disclosure requirements for can-
didate campaigns that it had upheld in
Buckley, and that it reaffirmed as justi-
fied by the compelling governmental
interest in deterring corruption.

COLORADO REPUBLICAN CAMPAIGN
COMMITTEE V. FEC, 518 U.S. 604
(1996)(Colorado /). The Court struck down
a limit on independent expenditures of
hard money in federal campaigns by polit-
ical parties, but reserved for another occa-
sion the question of the constitutionality
of a limit on coordinated expenditures of
hard money in federal campaigns by the
parties.

NIXON V. SHRINK MISSOURI GOVERN-
MENT PAC, 528 U.S. 377 (2000). The Court
reaffirmed its decision in Buckley that con-
tribution limits are constitutional, in
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The failure of the FEC to enforce the law here — standing idly by while both political par-
ties spend huge sums of soft money on thinly veiled campaign ads about federal candidates —
is the agency’s own fault and cannot be blamed on any cases the FEC has lost in court on the
express advocacy issue.

A Brief History of Express Advocacy

The express advocacy issue first arose in Buckley, when the Supreme Court struck down a
provision in the FECA, which imposed a limit on independent expenditures “relative to” a
candidate.”? In evaluating this provision, the Court first considered whether it was unconstitu-
tionally vague.

The Court proceeded to interpret the statutory language to save it from a void for vague-
ness challenge, by construing the phrase “relative to [a candidate]” to apply only to expenditures
that “in express terms” advocate the election or defeat of a clearly identified candidate.*® The
Court said that this construction “would restrict the application” of this section “to communi-
cations containing express words of advocacy of election or defeat, such as ‘vote for,” ‘elect,’
‘support,” ‘cast your ballot for,” ‘Smith for Congress,” ‘vote against,” ‘defeat,” [and] ‘reject.””***

The Buckley Court was clear and precise about what was covered by the independent expen-
diture limit, and that provision was thus found not to be unconstitutionally vague. But the
Court then found the provision unconstitutional on other grounds.*®

"To save the legislation from another vagueness challenge, the Court in Buckley also con-
strued a disclosure provision that applied to expenditures “for the purpose of influencing” fed-
eral elections, by persons other than political committees or candidates, to cover only those

funds “used for communications that expressly advocate the election or defeat” of a candi-

—— - = -

upholding the constitutionality of a state
law contribution limit of just over $1,000.

FEC V. COLORADO REPUBLICAN FED-
ERAL CAMPAIGN COMMITTEE, 533 U.S.
431 (2001)(Colorado If). The Court upheld
the constitutionality of limits on expendi-
tures of hard money in federal campaigns
by political parties that are coordinated
with their candidates.
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date.**® Communications by candidates and political committees, the Court said, are “by defi-
nition, campaign related,” and therefore the applicable disclosure provision is not subject to
the narrowing test.*”

In FEC v. Massachusetts Citizens for Life (MCFL), the Court revisited this issue and again
relied on the narrow express advocacy test. Here, the Court was deciding whether Section
441b - the general ban on corporate expenditures “in connection with” an election — applied
to a newsletter published by an incorporated pro-life group. The Court held that the potential
overbreadth of the statutory language required the same kind of limiting interpretation — that
it be construed to apply only to an expenditure that constitutes express advocacy.*®

But the MCFL Court further held that the newsletter at issue did amount to express advo-
cacy even though the newsletter was more indirect in exhorting support for a candidate than
the examples given by the Court in Buckley. The newsletter at issue urged voters to vote for

“pro life” candidates, and then identified can-

didates meeting that description. The MCFL

The Supreme Court has not Court said the newsletter “provides, in effect
an explicit directive: vote for these (named)

returned to the express advocacy  candidates. The fact that this message is mar-
ginally less direct than ‘Vote for Smith’ does

issue since a 1986 decision. not change its essential nature.”*
The Supreme Court has not returned to
Meanwhile, the problem has the express advocacy issue since its MCFL
decision in 1986. Meanwhile, the problem
magnified dramatically. has magnified dramatically.

In 1986, the use of “issue ads” as a vehi-

cle to influence federal elections was a mar-

ginal practice. Since then it has mushroomed into a huge problem with millions of dollars

from corporate and labor groups — money that is banned in federal elections — flowing into

federal campaigns in the form of “issue ads,” and of federally illegal soft money being spent by
political parties to influence federal campaigns.

The FEC has not addressed this problem, which has led to ever increasing amounts of cor-
porate and union soft money being spent by political parties and outside groups on ads that are
plainly — and plainly intended to be — campaign ads.

The federal courts, for the most part, have rejected the efforts made by the FEC to broad-
en or revise the interpretation of the “magic words” test established by the Supreme Court in
Buckley insofar as spending by outside groups is concerned.

As a result, there has been a growing use in recent years of so-called “issue ads” that direct-
ly promote or attack federal candidates and are indistinguishable from “campaign ads,” but that
are not subject to any federal campaign finance limits or disclosure requirements because they
do not use “magic words” like “vote for” or “vote against.”

The question at the core of the problem is whether only communications containing the
so-called “magic words” listed by the Court in Buckley and MCFL can be covered by campaign
finance laws, or whether some different definition of express advocacy that avoids problems of
vagueness and overbreadth can be formulated by Congress or by the FEC.

The FEC won an early test case on this issue. In FEC v. Furgatch,”® the Ninth Circuit
agreed with the FEC’s claim that regulated campaign ads can include those ads which use
phrases beyond the limited list of “magic words.”

But a number of other federal courts have disagreed. When the FEC issued a regulation in
1995 to codify the Furgatch ruling, by defining express advocacy to include ads where “reason-
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able minds could not differ as to whether [the ad] encourages actions to elect or defeat” a can-
didate, a district court in Maine held the regulation unconstitutional and the First Circuit
Court of Appeals affirmed that decision.*”

Similarly, several other circuit courts — including the Second, Fourth, and Fifth Circuits —
have been sharply hostile to the Commission’s attempts to apply campaign finance laws to
communications that do not include “magic words.”"

Some lower court rulings on this matter have expressed sympathy with the FEC’ flexible
position on “magic words” in light of the realities of modern campaign communication, but
those courts have felt bound by the Supreme Court’s rulings in Buckley and MCFL. They have
been unwilling to expand the definition of express advocacy without a clear signal from the
Supreme Court that it is permissible to do so.*”

Although the Supreme Court has been asked several times, by parties on both sides of the
issue, to review lower court decisions ruling on the scope of express advocacy, it has declined
to take any case presented to it on this subject.

This issue, however, is expected to reach the Supreme Court as a result of the provisions in the
McCain-Feingold campaign finance law enacted in March 2002, which apply campaign finance
rules to include broadcast communications about federal candidates that are made close to an elec-
tion.”* Several cases have been filed challenging the constitutionality of these provisions.*”*

The recent and growing practice of political parties and their federal candidates raising and
spending tens of millions of dollars in soft money to influence federal campaigns, is not the
result of court decisions but rather of FEC inaction.

For example, when the 1996 Clinton and Dole presidential campaigns and their political
parties began spending tens of millions of soft money dollars on ads blatantly promoting their
federal campaigns, the FEC commissioners did nothing.

The presidential candidates and their political parties, meanwhile, defended their use of
soft money to fund these multimillion-dollar ad campaigns by claiming they were “issue
ads” that did not contain “magic words,” and therefore did not have to be limited to regu-
lated contributions.

Following the 1996 presidential election, the general counsel and audit staff of the FEC —
consistent with the language of the Supreme Court in Buckley — twice rejected this argument.

First in its post-election audit of the 1996 presidential candidates, and then in the context
of pursuing an enforcement matter, the FEC professional staff recommended that the Com-
mission pursue legal action against the Clinton and Dole presidential campaigns.*’®

The professional staff recommended that the FEC find that a number of the ads were cam-
paign ads in support of federal candidates, and as such could not be legally funded with soft
money, regardless of whether they contained “magic words” or not.*”””

In both the audit proceeding and the subsequent enforcement proceeding, the FEC com-
missioners rejected the recommendations of their professional staff and refused to pursue any
action against the presidential campaigns and their political parties.”’? The commissioners
allowed the soft money-funded ad campaigns to stand unchallenged.

In so doing the FEC commissioners established that ads run by political parties, about fed-
eral candidates, that do not contain “magic words,” could be financed by soft money raised by
those federal candidates, no matter how much the ads promote or attack a federal candidate.
The commissioners thereby sanctioned the blatant misuse of unlimited soft money by presi-
dential and congressional candidates to support their federal campaigns.

This systemic abuse quickly spread to congressional races.

In the 2000 election cycle, numerous Senate candidates made the use of soft money even
more blatant. Those Senate campaigns established joint fundraising committees with their

The Case for Closing the Federal Election Commission and Establishing a New System for Enforcing the Nation's Campaign Finance Laws
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political parties, which directly raised soft money that was then spent by their political parties
to support the campaigns. (See page 92.)

In conclusion, while efforts by the FEC to prevent the use of soft money by outside groups
to influence federal campaigns were largely frustrated by the courts, the exploding use of soft
money by federal candidates and their political parties to influence federal campaigns was a
problem caused by the inaction of the FEC commissioners and did not arise from the courts.
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